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Editors’ Foreword

We would like to welcome readers and contributors to the 2017 Perth International law 
Journal. This is the second instalment of the Journal, and the first peer-reviewed edition. 
We are immensely grateful to have received the advice and assistance of numerous peo-
ple in this endeavour. This includes the individuals on our Advisory Board, who readily 
offered guidance in navigating the peer review process for the first time. Special men-
tion must also go to Associate Professor Natalie Skead, Dean of law at the university 
of Western Australia, and Winthrop Professor michael Blakeney for their invaluable 
assistance in creating a structured peer review process. Finally, a huge thank you must 
go to Natalie Thompson for her unrivalled abilities in graphic design.

The Journal strives to provide a platform for student contributions to the academic dis-
course in International law. This year is no different, with an eclectic range of topics 
and issues pertaining to international law covered in the Journal, from comparative 
law to international humanitarian law to the rules of the International Court of Justice. 
We hope the Journal continues to develop and attract attention from a diverse range of 
contributors and readers alike.

For now, though, we hope you enjoy this second edition of the Journal and find it as 
interesting to read as it was to compile!
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HARMONISATION IN COMPARATIVE LAw: 
LESSONS IN DIPLOMATIC IMMUNITIES

Wygene chong*

Harmonisation of municipal law is an oft-quoted goal of comparative law. Scholars and prac-
titioners alike will be aware, however, that this is not an easy goal. True harmonisation requires a 
law to be applied in the same way around the globe, irrespective of local variation in legal culture. 
This is very rare. One area that can offer an insight is the law on diplomatic immunities. Here, an 
international framework has been implemented with extraordinary uniformity in countries that are 
quite different. The answer lies in its framework-like nature. International law which provides a 
framework for development of further law or cooperation, and which enjoys widespread reciprocity, 
is more likely to be implemented widely. Diplomacy is an indispensable feature of international re-
lations because most official interaction between States is conducted through diplomatic channels. 
That diplomatic immunities serve as a framework for international engagement renders the field 
easier to harmonise. However, the further the immunities stray beyond being a framework for further 
cooperation, the more likely that States will differ in opinion on its implementation. Additionally, if 
reciprocity is not an element at play, then harmonisation will be difficult irrespective of whether a law 
provides a framework or not. The two criteria of a framework-like nature and reciprocity are keys to 
harmonisation of international law in similar contexts to diplomacy.

I     IntroductIon

International law and relations revolve around diplomacy, a field often shrouded in 
mists of secrecy. Fundamentally, it is the notion of managing and developing relation-
ships between States.1 This is no easy task because countries are different, often radical-
ly so. While harmonisation is difficult to achieve, it is not impossible. This paper offers 
some lessons for the harmonisation of domestic implementation of international law. It 
argues that harmonisation is most promising when a law provides a basic framework 
within which other more substantive rules operate, and when the field in question expe-
riences widespread reciprocity. The law on diplomatic immunities satisfies both these 
criteria and has achieved near complete harmonisation despite the differences between 
the States analysed in this paper: the united Kingdom (UK), France and Singapore. The 
paper examines how different aspects of diplomatic immunities are applied in each of 
these States and considers the historical and policy context which drives national inter-
pretation of international law. It concludes that the importance of diplomacy as a means 

* Wygene Chong, JD Student and Research Assistant to the Dean, uWA law School (university of Western 
Australia). The author would like to thank Dr Camilla Andersen for her helpful comments on an earlier draft. 
Responsibility for the text lies with this author and all errors are his alone.
1 For more depth, see Ivor Roberts (ed), Satow’s Diplomatic Practice (oxford university Press, 6th ed, 2011) 
3-4. 
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of participating in the international community, coupled with the fundamental frame-
work nature of diplomatic immunities and the enduring principle of reciprocity, ensures 
that domestic laws are effectively harmonised in diverse States. While there may be 
other reasons for successful harmonisation in other legal contexts, these two criteria are 
a strong indication of success for areas which bear similarity to diplomatic immunities.

A   Background

Diplomatic law evolved from the customs of States in dealing with each other’s 
‘diplomatic agents’.2 evidence of such dealings dates back to 2500 BC.3 eventually, it 
was recognised that a codification of this customary international law was needed. The 
result was the 1961 Vienna Convention on Diplomatic Relations (VCDR),4 which has 
been the bedrock of diplomatic law ever since and been ratified by 190 States.5 Its im-
plementation in the uK,6 France,7 and Singapore,8 is essentially verbatim, although the 
uK and Singapore have opted out of legal force for some minor articles directed mainly 
at the State versus society-at-large.

However, as with any area of international law, the best measure of success is in 
its application. For this, the law on diplomatic immunities is an ideal place to search 
because immunity is at the heart of diplomatic operations. It places diplomatic agents 
beyond the law of the State to which they are sent, which allows them to fully perform 
their duties to their home State. The receiving State allows this because its own diplo-
mats enjoy the same protection abroad. Comparative law scholars would be quick to 
point out that any area of law could look uniform on the surface, but be more complex 
as one drills deeper.9 Yet this paper will reveal that most diplomatic immunities operate 
on a different level because they are a fundamental framework for the world of interna-
tional relations.

2  A technical term now understood as someone holding accredited diplomatic rank. See Eileen Denza, Dip-
lomatic Law (oxford university Press, 4th ed, 2016) 14-16; Jonathan Brown, ‘Diplomatic Immunity: State 
Practice under the Vienna Convention on Diplomatic Relations’ (1988) 37(1) The International and Compar-
ative Law Quarterly 53, 54-9.
3  Roberts (ed), above n 1, 6.
4  Opened for signature 18 April 1961, [1968] ATS 3 (entered into force 24 April 1964). For the historical 
journey to the treaty, see Richard langhorne, ‘The Regulation of Diplomatic Practice: The Beginnings to the 
Vienna Convention on Diplomatic Relations, 1961’ (1992) 18(1) Review of International Studies 3.
5  United Nations, 3. Vienna Convention on Diplomatic Relations, united Nations Treaty Collection <https://
treaties.un.org/doc/Publication/mTDSG/Volume%20I/Chapter%20III/III-3.en.pdf>.
6  Diplomatic Privileges Act 1964 (uK).
7  Décret n° 71-284 du 29 mars 1971 [Decree No 71-284 of 29 March 1971] (France) JO, 17 April 1971, 3695.
8  Diplomatic and Consular Relations Act 2006 (Singapore).
9  See, in a different context, Wygene Chong, ‘Arbitrating in Harmony: The Effect of the Model Law on the 
Choice of Seat of Arbitration’ (2016) 1 Perth International Law Journal 82.
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B   Method

This paper conducts a contextual functional analysis of the law on diplomatic im-
munities in the uK, France and Singapore. The analysis is functional in that it looks at 
separate functions of diplomatic immunities, including a degree of abstract relativism.10 
This is to overcome the issue of different terms used to describe concepts in the schol-
arly literature. The paper defines ‘immunity’ as preferential treatment for a diplomatic 
agent vis-à-vis other persons within a receiving State, so as to allow the agent to prop-
erly perform their duties to their sending State. This is because duties to a sending State 
may clash with the interests of the receiving State. The concept of harmonisation is 
defined as a situation when municipal laws are equal, not only in construction but also 
in application. 

The paper first considers inviolability, which is often seen as the most fundamental 
immunity as it protects the diplomatic process from direct violation. Secondly, the paper 
looks to legal immunities, which exempt diplomats from procedural laws. Thirdly, privi-
leges, which are effectively exemptions from substantive law, will be discussed. Finally, 
the paper looks to methods of removing immunities, such as ‘waiver’ and ‘persona non 
grata’. While the use of these terms may not correspond perfectly to dominant scholarly 
thinking, they are useful in conducting this comparative analysis across jurisdictions. 

The three featured jurisdictions each represent a different category of State. The uK 
played a leading role in the drafting of the VCDR and brought a perspective coloured 
by its current and former colonies. France did not play any such leading role, despite 
being a major diplomatic heavyweight. At the other end of the spectrum, Singapore 
played no part in the drafting of the Convention, as its interests were represented by the 
uK. Despite these differences, all of these countries apply many elements of the VCDR 
identically. The context to the functional analysis explains this similarity. The paper will 
look to the proceedings of the Vienna Conference in which the treaty was drafted,11 the 
mass media, domestic laws, textbooks and scholarly articles to elicit an understanding 
of why the application of diplomatic law is so similar in the face of so much diversity. 
The usefulness of this analysis to harmonisation in comparative law more generally 
will depend on the area of law being analysed. If it shares the background, purpose and 
features of diplomatic immunities, then the conclusions of this paper are more likely to 
be useful to consider the effectiveness of harmonising that law.

10  A concept embedded in, for example, Vernon Palmer, ‘From Lerotholi to Lando: Some Examples of Com-
parative law methodology’ (2004) 4(2) Global Jurist Frontiers 1; Geoffrey Samuel, ‘Taking methods Seri-
ously (Part Two)’ (2007) 2 Journal of Comparative Law 210, 232-7. 
11  United Nations Conference on Diplomatic Intercourse and Immunities: Official Records, uN GAoR, uN 
Docs A.CoNF.20/14 and Add.1 (2 march 1961 – 14 April 1961). 
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II     the ImmunItIes

A   Inviolability

If immunities are at the heart of diplomatic law, inviolability lies at the heart of im-
munities.12 A diplomatic agent,13 his/her official residence,14 the chancery15 (i.e. embassy 
building) and mission archives and documents16 are expressly protected from all forms 
of ‘violation.’ most obviously, one cannot arrest or detain a diplomatic agent,17 or enter 
a diplomatic residence or chancery without the permission of the head of mission.18 
Inviolability allows diplomats to go about their work without fear of direct interfer-
ence from anyone in the receiving State. Put differently, without inviolability, diplomats 
would not risk performing duties for their sending State such as gathering information, 
speaking publicly on controversial issues or even being present in a time of war. It is 
not surprising then that there was virtually no debate on these provisions at the Vienna 
Conference.19 

The uK experienced one of the world’s most dramatic challenges to personal invi-
olability in 1984:

A policewoman is shot and killed during a protest demonstration outside the libyan em-
bassy in london. The gunman, a libyan national holed up in the embassy, leaves the country, 
with the consent of British authorities. His protection? Diplomatic immunity.20

In the immediate aftermath of the shooting, British police surrounded the embassy 
and looked set to breach article 29 on personal inviolability by arresting or detaining 
diplomatic agents. Indeed, libya treated this act as tantamount to a siege, and promptly 
surrounded the British embassy in Tripoli.21 This is one of the clearest examples of the 
reciprocal nature of diplomatic law, for when one State teeters on the brink of breaching 
the law, another State will quickly demonstrate the potential consequences of the breach 
by reciprocating; in this case, detaining British diplomats in libya. The uK eventually 
allowed the libyan diplomats to depart with all the evidence due to the inviolability of 

12  René Värk, ‘Personal Inviolability and Diplomatic Immunity in Respect of Serious Crimes’ (2003) VII 
Juridica International 110, 111.
13  Vienna Convention on Diplomatic Relations, opened for signature 18 April 1961, [1968] ATS 3 (entered 
into force 24 April 1964) art 29.
14  Ibid art 30.
15  Ibid art 22.
16  Ibid art 24.
17  Ibid art 29.
18  Ibid art 22.
19  United Nations Conference on Diplomatic Intercourse and Immunities: Official Records, uN GAoR, uN 
Doc A.CoNF.20/14 (2 march 1961 – 14 April 1961) 15-16, 18.
20  Moira Griffin, ‘Diplomatic Immunity’ (1984-5) 13 Student Law 18.
21  BBC News, 1984: Libyan Embassy Shots Kill Policewoman (17 April 1984) <http://news.bbc.co.uk/onthis-
day/hi/dates/stories/april/17/newsid_2488000/2488369.stm>. 



Harmonisation in Comparative Law: Lessons in Diplomatic Immunities

(2017) 2 Perth International Law Journal 1 5 

premises.22 The uK then broke relations with libya, arguably the most serious retal-
iation available under diplomatic law.23 Despite its contemptuous disregard of British 
interests in this instance, the rule of personal inviolability prevailed in the end.

One of the most high profile inviolability of chancery cases in recent years has been 
that of Julian Assange. The founder of an organisation known as ‘Wikileaks’ has been 
residing in the ecuadorian embassy in london since mid-2012 while being wanted for 
questioning in Sweden on charges of sexual assault.24 The uK has upheld the building’s 
inviolability despite the prohibitive cost of maintaining continuous surveillance to pre-
vent mr Assange from escaping.25 Again, there is a need to maintain friendly relations 
with ecuador (the uK maintains an embassy in ecuador),26 and to uphold the uK’s 
reputation as respecting a fundamental rule of international law.27 Interestingly, ecuador 
recently restricted internet access to mr Assange because of suspected interference in 
the 2016 united States’ election,28 a sign of diplomatic reciprocity which could lead to 
a lessening of bilateral tensions.

France and Singapore have suffered less dramatic tests to their application of diplo-
matic inviolability. most cases involve honorary consuls who do not have inviolability 
as they are not diplomatic agents,29 or voluntary recalls.30 The reason for the lack of diffi-
cult cases is hard to discern. one possible reason could be that the uK is perceived as the 
most high profile target State among the three; London is the largest city in the European 
Union by population, and one of the most influential cities in the world.31 The uK is a 
permanent member of the united Nations Security Council (P5 member) and has one 

22  Denza, above n 2, 121.
23  Yehudit Ronen, ‘Libya’s Conflict with Britain: Analysis of a Diplomatic Rupture’ (2006) 42(2) Middle 
Eastern Studies 271, 274-5.
24  For the possible reason behind Ecuador as host, see Angela Rossitto, ‘Diplomatic Asylum in the United 
States and latin America: A Comparative Analysis’ (1987) 13 Brooklyn Journal of International Law 111.
25  Denza, above n 2, 115-116.
26  British Embassy Quito, <https://www.gov.uk/government/world/organisations/british-embassy-in-ecua-
dor>.
27  See further discussion in Paul Webster Hare, ‘Julian Assange and WikiLeaks are Harming Diplomacy more 
than the Clinton Campaign’ (2016) The Conversation (blog) <http://theconversation.com/julian-assange-and-
wikileaks-are-harming-diplomacy-more-than-the-clinton-campaign-67625>.
28  Ryan Dube and Damian Paletta, ‘Ecuador Restricts WikiLeaks Founder Julian Assange’s Communi-
cations’, The Wall Street Journal (online), 19 october 2016 <http://www.wsj.com/articles/ecuador-re-
stricts-wikileaks-founder-julian-assanges-communications-1476834096>. See also Paul Webster Hare, 
‘Julian Assange and Wikileaks are Harming Diplomacy more than the Clinton Campaign’ (2016) The Con-
versation (blog) <http://theconversation.com/julian-assange-and-wikileaks-are-harming-diplomacy-more-
than-the-clinton-campaign-67625>.
29  See, for example, The Star, Consulate used as Casino: Senegal’s Premises Double as Gambling Den by 
Night (5 November 2006) <http://www.thestar.com.my/news/regional/2006/11/05/consulate-used-as-casino-
senegals-premises-double-as-gambling-den-by-night/>.
30  See, for example, Chris Hastings, ‘Police Losing Battle Over Diplomatic Immunity’, The Telegraph (on-
line), 25 February 2007 <http://www.telegraph.co.uk/news/uknews/1543763/Police-losing-battle-over-diplo-
matic-immunity.html>.
31  See, for example, Institute for Urban Strategies: The Mori Memorial Foundation, ‘Global Power City Index 
2016: Summary’ (2016) <http://www.mori-m-foundation.or.jp/pdf/GPCI2016_en.pdf>.
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of the world’s largest military budgets.32 However, Paris is home to a larger number of 
foreign embassies than london,33 and France too is a member of the P5. There are likely 
to be many more sophisticated arguments for either side of this debate.

However, the exact reasons for the differences between France, Singapore and the 
uK on this issue are irrelevant for present purposes. What matters is that whether the 
test to inviolability is dramatic or not makes no difference to whether a State will respect 
the principle. This exemplifies harmonisation of law as these States are being tested in 
different ways but they continue to apply the law equally. Directly challenging a State’s 
government with criminal breaches of the law and violence is even more powerful than 
a difference of culture or tradition between these States. Despite that, these States con-
tinue to respect the inviolability of diplomats and diplomatic property. 

B   Legal Immunities

legal immunity refers to a diplomatic exemption from procedural laws.34 Diplo-
mats are immune from the jurisdiction of the receiving State,35 from giving evidence in 
court,36 and from execution of judgments.37 These provisions received some debate at 
the Vienna Conference, although amendments were generally rejected.38 The uK was 
against unnecessary complications to legal immunities, preferring a broad immunity 
with few exceptions. This influential view from a P5 member was followed, as seen in 
the voting records.39

Despite not speaking on the issue at the Vienna Conference, France and Singapore 
also follow these basic rules. In 2009 when a Romanian diplomat ran over three people 
while intoxicated in Singapore, local authorities respected his potential immunity from 
criminal jurisdiction and allowed him to return home.40 Interestingly, it turned out that 
the diplomat had not been entitled to legal immunity because his diplomatic appoint-
ment had lapsed.41 Nonetheless, in another display of reciprocity, he was charged in 

32  Sam Perlo-Freeman et al., Trends in World Military Expenditure, 2015 (Stockholm International Peace 
Research Institute, 2016).
33  Lowy Institute for International Policy, ‘Global Diplomacy Index 2016’ (2016) <https://www.lowyinstitute.
org/global-diplomacy-index/>.
34  Empson v Smith [1966] 1 QB 426, 438 per Diplock LJ.
35  Vienna Convention on Diplomatic Relations, opened for signature 18 April 1961, [1968] ATS 3 (entered 
into force 24 April 1964) art 31(1).
36  Ibid art 31(2).
37  Ibid art 31(3).
38  United Nations Conference on Diplomatic Intercourse and Immunities: Official Records, uN GAoR, uN 
Doc A.CONF.20/14 (2 March 1961 – 14 April 1961) 18-21. See also, Denza, above n 2, 239.
39  United Nations Conference on Diplomatic Intercourse and Immunities: Official Records, uN GAoR, uN 
Doc A.CoNF.20/14 (2 march 1961 – 14 April 1961) 20.
40  AsiaOne, MFA’s Statement Regarding Diplomatic Immunity (15 April 2010) <http://news.asiaone.com/
News/Asiaone+News/Singapore/Story/A1Story20100415-210576.html>.
41  Ibid. See also, Vienna Convention on Diplomatic Relations, opened for signature 18 April 1961, [1968] ATS 
3 (entered into force 24 April 1964) art 39(2); Diplomatic and Consular Relations Act 2006 (Singapore) 3(1).
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Romania for his actions and sentenced to six years’ imprisonment, a result welcomed 
by Singapore.42 A similar situation of intoxicated assault, albeit with no physical harm, 
occurred in France in 2016.43 Again, diplomatic immunity was respected.

on the other hand, France has been accused of ignoring legal immunities. The Inter-
national Court of Justice is currently hearing a case on whether an Equatorial Guinean 
politician should be accorded legal immunity in France.44 However, on a closer reading, 
the case does not primarily concern immunity arising out of diplomatic agent’s rights, 
but out of the doctrine of State immunity. even though there are references to the VC-
DR,45 the case is likely to be stronger on the latter doctrine, which refers to the immunity 
of a Head of State, Head of Government, Foreign minister and the State itself in its 
conduct abroad.46 France appears to be respecting diplomatic legal immunities, even if 
it treats State immunity differently. This is understandable because the doctrine of State 
immunity is by no means settled law.47 It lacks the framework-like nature of diplomatic 
immunity because it intrudes into exemptions from substantive law. The use of the same 
terminology across different areas of law compounds this problem, which will arise 
again later in the context of waiver of immunity.

C   Privileges

In this paper, privileges refer to exemptions from substantive laws of the receiving 
State.48 The clearest example of a privilege is the general right to not pay tax.49 obvi-
ously, there is no debate over payment of common taxes, such as on income. The issue 
is with more innovative taxes which are specific to a State, because one can dispute 
whether they are taxes, or whether they fall into one of the six exemptions in article 34, 
some of which have a ‘tortuous history’.50 Since 2005, london’s ‘congestion charge’ has 
been the target of significant diplomatic unrest. The charge is levied on all vehicles en-
tering a zone in central London, whatever the length of time they spend within the zone. 
UK authorities argue it is a charge for specific services rendered, an exception under the 

42  AsiaOne, MFA’s Statement Regarding Diplomatic Immunity (15 April 2010) <http://news.asiaone.com/
News/Asiaone+News/Singapore/Story/A1Story20100415-210576.html>.
43  Info Yvelines, Yvelines: Le Conducteur Marocain Ivre et Armé Bénéficiait de L’immunité Diplomatique 
(24-5 october 2016) <http://www.infonormandie.com/Yvelines-le-conducteur-marocain-ivre-et-arme-bene-
ficiait-de-l-immunite-diplomatique_a14566.html>. 
44  Carmelo Nvono Nca, ‘Requête Introductive d’Instance’ (Application to the International Court of Justice, 
13 June 2016, The Hague).
45  Ibid 1, 10.
46  See, generally, Huikan Huang, ‘On Immunity of State Officials from Foreign Criminal Jurisdiction’ (2014) 
13 Chinese Journal of International Law 1. For more, see Hazel Fox, The Law of State Immunity (oxford 
university Press, 2nd ed, 2008); Roberts, above n 1, 22-6.
47  Contrast La Générale des Carrières et des Mines v FG Hemisphere Associates LLC [2012] UKPC 27 with 
Democratic Republic of the Congo v FG Hemisphere Associates LLC (No 2) (2011) 14 HKCFAR 395.
48  Adopting Roberts, above n 1, 141-50.
49  Roberts, above n 1, 142-5; Vienna Convention on Diplomatic Relations, opened for signature 18 April 
1961, [1968] ATS 3 (entered into force 24 April 1964) arts 23, 34, 36.
50  Denza, above n 2, 301.
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VCDR;51 the services rendered being improved public transport or a quicker journey in 
the zone by private vehicle.52 on the other hand, a similar scheme running in Singapore 
has not been challenged by diplomats because it is more akin to a road toll, for which 
there is a specific service rendered: the maintenance of that road.53

The basis for these differences is in the nature of a diplomatic privilege. Being sub-
stantive and not central to the proper performance of diplomacy increases the probabil-
ity that these privileges are challenged. The term ‘privilege’ as opposed to ‘immunity’ 
or ‘inviolability’ indicates that the ‘privilege’ is not an indispensable right. It is an extra 
honour accorded to diplomats, but that can be modified or removed on a whim. Once 
the receiving State has decided so, it need only make an argument based on the slightly 
ambiguous language of the Vienna Convention in this regard. As privileges are not fun-
damental to diplomatic operations, there is no need for reciprocity; indeed reciprocity 
may be hard to achieve if, for example, both countries need to implement an identical 
tax. This is different to inviolability and legal immunities, which do enjoy reciprocity 
because they only provide a structure for more substantive diplomatic and legal inter-
action.

D   Waiver

There are two types of waiver of immunity considered in this paper: waiver by the 
sending State and a declaration of persona non grata by the receiving State. The first 
refers to a loss of immunity, while the second is a power of the receiving State to effect 
a change of diplomatic agent (not technically a revocation of immunity). Despite the po-
tential for abuse, both are applied relatively uniformly across jurisdictions. Divergence 
in this area tends to manifest in court judgments, where national courts grapple with the 
confusing network of State immunity, diplomatic immunity, customary international 
law and older national precedents. While this paper is concerned with diplomatic immu-
nity, it is inevitable that other laws will come into play when waiver is involved, because 
it is a common concept to both national and international laws outside the diplomatic 
sphere.

One area where States differ is how specific the waiver must be to be effective. In 
the UK, a waiver must be express and specific,54 not simply express, following years of 
case law dating back to before the Vienna Convention. The same position was held in 
France (‘de manière express et spéciale’),55 albeit with some degree of confusion,56 until 

51  Vienna Convention on Diplomatic Relations, opened for signature 18 April 1961, [1968] ATS 3 (entered 
into force 24 April 1964) art 34(e).
52  Denza, above n 2, 303-6.
53  Ibid 305.
54  Roberts, above n 1, 136 citing Empson v Smith [1966] 1 QB 426.
55  See, for example, Cour de cassation [French Court of Cassation], 11-13.323, 28 March 2013.
56  Nathalie Meyer Fabre, ‘Waivers of Immunity From Execution: A New Turn by the French Court of Cas-
sation’ (2015) Mealey’s International Arbitration (blog) <http://www.lexislegalnews.com/articles/1762/com-
mentary-waivers-of-immunity-from-execution-a-new-turn-by-the-french-court-of-cassation>. 
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the 2015 decision in the Commisimpex case.57 There, the Court of Cassation dropped 
the requirement for specific waiver, declaring that the Vienna Convention only requires 
express waiver.58 This is a simplification of waiver in France and means that if, for 
example, a State enters into a contract with a general clause waiving their immunity 
from jurisdiction, this waiver will be effective even if it produces undesirable specific 
consequences later. It remains to be seen if the UK will follow France in dropping the 
requirement for specific waiver. Presently, it appears the only reason that the UK has 
not modified its understanding of the law is because a case has not arisen. As one author 
has acknowledged:

National courts have an important role to play in the application, and therefore also the 
development, of customary international law, especially regarding the law of immunities, 
where the issues to be resolved arise precisely in the context of judicial or enforcement pro-
ceedings...59

A waiver is not always required because if a diplomat is recalled to his/her home 
country, that is effectively a waiver by the sending State. The difference is that the 
receiving State loses the chance to pursue the diplomat in their local judicial system, 
because the diplomat has now returned home. The case of the Romanian in Singapore 
being recalled to Romania to face trial is one such example.60 However, reciprocity en-
sured that he was convicted in Romania, so Singapore did not completely fail to effect 
punishment over the diplomat’s actions. This idea of recall is very similar to persona 
non grata.

The important power of persona non grata is a mechanism by which the receiving 
State can request a termination of a diplomat’s appointment.61 A failure to react to a 
persona non grata declaration within a reasonable time will result in non-recognition of 
diplomatic status, which is effectively a loss of immunity.62 Although this power is also 
open to abuse or misinterpretation, like waiver, it is treated carefully and as a last resort. 
Furthermore, unlike waiver, there is no equivalent in the doctrine of State immunity 
or in other areas of international law. Persona non grata is unique to diplomatic law 
and stems out of historical usage, most famously when Queen Elizabeth I of England 
declared a Spanish Ambassador persona non grata for his plotting for mary of Scots to 
take the throne, and when Henri IV of France did the same to two Spanish diplomats for 

57  Cour de cassation [French Court of Cassation], 13-17751, 13 May 2015.
58  Vienna Convention on Diplomatic Relations, opened for signature 18 April 1961, [1968] ATS 3 (entered 
into force 24 April 1964) art 32(2).
59  Nathalie Meyer Fabre, ‘Waivers of Immunity From Execution: A New Turn by the French Court of Cas-
sation’ (2015) Mealey’s International Arbitration (blog) <http://www.lexislegalnews.com/articles/1762/com-
mentary-waivers-of-immunity-from-execution-a-new-turn-by-the-french-court-of-cassation>.
60  AsiaOne, MFA’s Statement Regarding Diplomatic Immunity (15 April 2010) <http://news.asiaone.com/
News/Asiaone+News/Singapore/Story/A1Story20100415-210576.html>.
61  Vienna Convention on Diplomatic Relations, opened for signature 18 April 1961, [1968] ATS 3 (entered 
into force 24 April 1964) art 9(1).
62  Ibid art 9(2).
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‘conspiracy against the French Regent.’63 In modern usage, persona non grata is applied 
primarily in cases of espionage, terrorism or undue interference in domestic affairs, as 
exemplified in the 1988 declaration on a United States diplomat in Singapore for ‘per-
suading lawyers opposed to the Government [of Singapore] to stand in forthcoming 
elections.’64 Interestingly, the uK has also used persona non grata on repeat offenders 
for parking fines, which was acknowledged by resident diplomats as an acceptable but 
unprecedented use of the power.65 Above all, it is a personal rejection of an individual 
diplomat, not a rejection of relations between two States, and enjoys status as a structur-
al principle of diplomatic immunities. Crucially, persona non grata has no equivalent 
in other international laws, which provides clarity for uniform application. Contrast this 
with the confusion over the meaning of waiver in the uK and France, where doctrines 
from other laws are clouding the interpretation of waiver of diplomatic immunity.

III     conclusIon

As stated by Roberts, ‘Diplomacy is… the best means devised by civilisation for 
preventing international relations from being governed by force alone.’66 It is a wide 
field and more important than ever, despite the growth of ‘political diplomacy’ where 
political leaders meet face-to-face thanks to technological development. The world 
needs a sophisticated diplomatic framework to support political leaders in their deci-
sion-making. 

The law on diplomatic immunities provides that framework. Without it, diplomats 
would work in constant fear of prosecution, intervention or even death. From person-
al inviolability to immunity from jurisdiction, diplomatic immunities give diplomatic 
agents the freedom to develop relations between their sending and receiving States. It is 
the twin ideas of ‘reciprocity’ and ‘fundamental legal framework’ that make the law so 
uniform across so many jurisdictions. 

However, when immunity morphs into privilege, gaps in uniform application appear. 
Privileges are bonus rights for diplomats and not fundamental to their work. Nor are 
they necessarily reciprocal, especially when one considers unique tax regimes. When 
the law becomes a substantive interference in the affairs of an individual State, it will 
be more difficult to harmonise globally. The same can be said of laws that have multiple 
conflicting meanings across jurisdictions, such as the law on waiver, which has cousins 
in State immunity, customary international law and domestic laws.

The lesson in diplomatic immunities is therefore clear: an almost ‘constitutional’ 
framework of procedural laws, which sets the boundaries within which more specific 

63  Denza, above n 2, 61.
64  Ibid 68. For more on interference, see Paul Behrens, ‘Diplomatic Interference and Competing Interests in 
International law’ (2012) 82(1) The British Yearbook of International Law 178.
65  Denza, above n 2, 71-2.
66  Roberts, above n 1, 5.
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substantive laws operate, will be easier to harmonise worldwide. When combined with 
a requirement for reciprocity, it can produce well-harmonised regime around the globe. 
These criteria will be useful for any other similar framework which is sought to be har-
monised. Similarity will generally manifest in the background, purpose and features of 
that framework; the Vienna Convention on Consular Relations is a good example.67 It is 
no accident, however, that diplomacy holds lessons for comparative law:

A good diplomat will always try to put himself in the position with whom he is negoti-
ating, to understand his objectives and needs, and try to imagine what he would wish, do and 
say, under those circumstances.68

67  Vienna Convention on Consular Relations, opened for signature 24 April 1963, [1973] ATS 7 (entered into 
force 19 march 1967).
68  Roberts, above n 1, 620.
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THE BATTLE OF CIVIL LIBERTIES AND THE 
VULNERABILITy OF TERRORISM: HOw DO wE 

AVOID AN ORwELLIAN SOCIETy?
TrAcy Albin*

Privacy is one of the biggest issues in the continuously growing digital age. This paper will con-
duct an analysis of privacy and surveillance laws in Australia, the United States, and the European 
Union in light of growing terrorism concerns around the globe. It will assess the status of privacy 
rights in the current technological economy, with an examination of recent developments by the 
United Nations in relation to the right to privacy in the digital age. It is important for government 
agencies, corporations, and individual members of society to understand the current position at an 
international level in order to inform themselves and to participate in the ongoing evolution of the 
debate. A conclusion will be drawn as to the correct balance that should be achieved between the 
interests of governments in surveilling its population in pursuit of counter-terrorism initiatives and 
the protection of individuals’ human rights, in prospective international policy development. 

I     IntroductIon

Resolution 68/167 was adopted by the united Nations (UN) General Assembly in 
December 2013 in response to growing concerns regarding the impact of increased sur-
veillance abilities on human rights in a rising digital age.1 many international instru-
ments afford protection to privacy in the offline world. For example, the International 
Covenant on Civil and Political Rights (ICCPR) provides protection for individuals 
from arbitrary or unlawful interference with their privacy, family, home, or correspon-
dence.2 other international instruments provide similar protections, including the Inter-
national Convention on the Protection of the Rights of all Migrant Workers and Mem-
bers of their Families (Convention on Migrant workers)3 and the UN Convention on 

* Tracy Albin, llB (Hons) (Curtin university, Perth WA). Solicitor at GTC lawyers Perth, WA. editorial 
Consultant for the International Trade and Business Law Review. Responsibility for the text lies with this 
author and all errors are hers alone.
1 United Nations General Assembly, The Right to Privacy in the Digital Age, GA Res 
68/167, uN GAoR, 3rd Comm, 68th sess, 3rd meeting, Agenda Item 69(b), A/68/PV.70 
(18 December 2013).
2  International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 uNTS 
171 (entered into force 23 march 1976).
3  International Convention on the Protection of the Rights of all Migrant Workers and Members of their 
Families, adopted 18 December 1990, A/ReS/45/158.
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the Rights of the Child (Convention on the Rights of the Child).4 

Since the introduction of the Resolution, various stakeholders have expressed con-
cerns to the uN regarding the mechanisms for the protection of human rights on digital 
platforms and the ability of the laws of various member states to keep up to date with 
the rapidly changing face of technology. The transgression of offline human rights pro-
tections to the online sphere is of particular interest, and the issue has been considered 
by the european Court of Justice (ECJ) in multiple cases concerning the legality of 
domestic legislation permitting surveillance of individuals.5 Against this backdrop, the 
General Assembly adopted Resolution 69/166, encouraging the Human Rights Council 
to consider establishing a special procedure to advance the protection of human rights 
in the digital world.6 By way of Resolution 28/16, the Human Rights Council appointed 
a Special Rapporteur on the right to privacy in April 2015, to hold office for a period of 
three years.7

With all of this in mind, and the existence of an increasing threat of terror in the mod-
ern day, the question still remains: how do states adequately balance the ever-growing 
threat of terror with the rights of individuals? The tension between the two continues 
today, despite the progress being made by the uN. This is particularly so where states 
begin to outsource their work and data collection. This paper will hone in on this issue, 
discussing the various ways that states currently do, or do not, balance these competing 
interests. This will follow a brief overview of the current international framework for 
the protection of privacy in the digital age. The paper will also discuss the features re-
quired for an effective international instrument regarding the same. 

The author wishes to distinguish between mass surveillance and the collection and 
retention of data for the purpose of targeted surveillance of suspects. While it is rec-
ognised that specific surveillance of known threats to national security is authorised 
by national laws with good reason, the purpose of this article is to focus on the mass 
surveillance that has resulted from these laws, to which limited or ineffective procedural 
safeguards exist. It is the proportionality of this mass surveillance to the protection of 
national security that seeks to be questioned in this article, in light of the protection of 
the right to privacy in international law.  

4  UN Convention on the Rights of the Child, adopted and opened for signature 20 November 1989, 1577 
uNTS 3 (entered into force 2 September 1990).
5  See eg Zakharov v Russia (european Court of Justice, Application no. 47143/06, 4 December 2015). 
6  United Nations General Assembly, The Right to Privacy in the Digital Age, GA Res 
69/166, uN GAoR, 3rd Comm, 68th sess, 3rd meeting, Agenda Item 68(b), A/69/PV.73 
(18 December 2014).
7  United Nations Human Rights Council, The Right to Privacy in the Digital Age, GA Res 28/16, uN GAoR, 
Agenda Item 3, A/HRC/28/l.27 (26 march 2015).



Tracy Albin

14  (2017) 2 Perth International Law Journal 12

II     PrIvacy - an ancIent and fundamental rIght 

The right to privacy is mirrored in several international instruments. Article 12 of the 
universal Declaration of Human Rights states:

No one shall be subjected to arbitrary interference with his privacy, family, home or corre-
spondence, nor to attacks upon his honour and reputation. everyone has the right to protection 
of the law against such interference or attacks.8

Article 17 of the ICCPR is substantially similar and provides:

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, 
home or correspondence, nor to unlawful attacks on his honour and reputation.

2. everyone has the right to the protection of the law against such interference or attacks.9

The General Comment on article 17 of the ICCPR produced by the Human Rights 
Committee of the Office of the High Commissioner for Human Rights describes the 
rationale of this provision:

As all persons live in society, the protection of privacy is necessarily relative. However, 
the competent public authorities should only be able to call for such information relating to 
an individual’s private life the knowledge of which is essential in the interests of society as 
understood under the Covenant. Accordingly, the Committee recommends that States should 
indicate in their reports the laws and regulations that govern authorized interferences with 
private life.10

The Committee continues:

Compliance with article 17 requires that the integrity and confidentiality of correspon-
dence should be guaranteed de jure and de facto. Correspondence should be delivered to the 
addressee without interception and without being opened or otherwise read. Surveillance, 
whether electronic or otherwise, interceptions of telephonic, telegraphic and other forms of 
communication, wire-tapping and recording of conversations should be prohibited. Searches 
of a person’s home should be restricted to a search for necessary evidence and should not be 
allowed to amount to harassment.11

Despite this, against the backdrop of a recent spate of terrorist activities and trag-
edies since 2015, most states have now enacted legislation allowing governments to 
access personal information, with certain – often inadequate – limitations. Reasons for 

8  Universal Declaration of Human Rights, adopted 10 December 1948, Res 217 A (III).
9  International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 uNTS 
171 (entered into force 23 march 1976) art 17.
10  Human Rights Committee, General Comment 16, 23rd sess, UN Doc. HRI/GEN/1/Rev.1, (1994) [7].
11  Ibid [8].
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permitting intrusion include where there is reasonable suspicion of terrorist activities, 
conspiracy to commit terrorism, or other criminal activity. The question remains: to 
what extent do members of society give up their right to privacy in order to prevent 
terrorism and how are these competing interests being addressed?

There is great controversy surrounding the legitimacy of laws that permit surveil-
lance, but which go beyond what is necessary to ensure the safety of the states’ popula-
tion. While there is a general understanding of the important role surveillance activity 
of governments plays in the protection of national security, the existence of legislative 
safeguards limiting that surveillance to what is reasonable and required in the circum-
stances remains equally important. The interaction of these interests and the current 
tension will be discussed from an international perspective below.

III     PrIvacy around the world: australIa, the euroPean unIon and the 
unIted states

A   Australia

Following the 9/11 attacks, governments around the world readily introduced new 
and far-reaching anti-terrorism legislation which fuelled the apparent ‘liberties v securi-
ty’ debate;12 Australia was no exception. Sometimes referred to as ‘hyper-legislation’,13 
Australia’s anti-terrorism regime affords a myriad of wide-reaching surveillance powers 
to the Australian Security Intelligence organisation (ASIO). one of the most relevant 
legislative instruments here is the Telecommunications (Interception and Access) Act 
1979 (Cth) (TIA). The TIA regulates the government’s ability to access stored commu-
nication and intercept information passing across telecommunication networks. 

The TIA prohibits interception of telecommunications unless authorised by a war-
rant issued under chpt 2, pt 2-2 and chpt 3 of the Act.14 under these parts, the Attor-
ney-General may issue warrants to ASIo where there is a reasonable suspicion that the 
person whose communication will be intercepted is engaging in activities against the 
security interests of the nation. It must also be demonstrated that the interception will be 
likely to assist ASIo in protecting security through intelligence measures.15 Interception 
warrants may only be issued for investigations relating to serious offences, as defined 
in s 5D of the TIA.

The aim of these measures is to combat increases in organised crime arising from 
the ease with which communication can remain undetected. However, recent changes 
to the legislation which now require telecommunication providers to mandatorily retain 

12  Konrad Lachmayer and Normann Witzleb, ‘The Challenge to Privacy from Ever Increasing State Surveil-
lance: A Comparative Perspective’ (2014) 37(2) University of New South Wales Law Journal 748, 748–49.
13  By whom? Citation required.
14  Telecommunications (Interception and Access) Act 1979 (Cth), chpt 2, pt 2-2, chpt 3.
15  Ibid s 5D.
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and store metadata of its users for access by the government have caused significant 
controversy, with the Human Rights Commission of Australia (HRC) questioning its 
scope.16 The Telecommunications (Interception and Access) Amendment (Data Reten-
tion) Bill 2014 (Cth) (Bill) has also been slammed by the HRC for reaching beyond 
what is reasonably justified for the furtherance of national security and intelligence op-
erations against serious crime.17 

In their submission to the Parliamentary Joint Committee on Security and Intelli-
gence, the HRC notes that the Bill does not outline what data will be retained under 
the amendments, the term ‘content’ is not defined, and the retention period of 1 year is 
inappropriate for the introduction of a new regime.18 moreover, the circumstances in 
which communications data can be accessed are too broad and the amendments fail to 
put an independent authorisation system in place that is removed from the executive arm 
of government.19 

David Watts, Victorian Commissioner for Privacy and Data Protection, in noting the 
rigid nature of Australia’s development of privacy protection, acknowledges that with 
the recent developments of the uN Special Rapporteur and the increasing focus on this 
area, Australia needs to engage in active and sustained leadership by developing policy, 
law, and common law that further the protection of privacy.20

B   The European Union

The european union introduced data retention laws, namely the Data Retention 
Directive (Directive) in 2006.21 Australia’s data retention laws are largely modelled on 
the Directive, which imposes obligations on public telecommunication corporations to 
retain identified categories of data, including location data generated or processed by 
them, such as the date, time, duration, and type of communication.22 However, the Court 

16  Australian Human Rights Commission, Inquiry into the Telecommunications (Interception and Access) 
Amendment (Data Retention) Bill 2014, AHRC, <https://www.humanrights.gov.au/submissions/inquiry-tele-
communications-interception-and-access-amendment-data-retention-bill-2014#Heading76>.
17  Ibid.
18 Ibid.
19  Ibid.
20  Commissioner David Watts, ‘Personality and Privacy in Australia’ (Speech delivered at UN Special Rap-
porteur’s Conference on Privacy, Personality and Flows of Information New York university Faculty of law 
New York 19 and 20 July 2016) 7.
21  Directive 2006/24/EC of the European Parliament and of the Council of 15 March 2006 on the Retention 
of Data Generated or Processed in Connection with the Provision of Publicly Available Electronic Commu-
nications Services or of Public Communications Networks and Amending Directive 2002/58/EC [2006] OJ L 
105/54. See eg Theodore Konstadinides, ‘mass Surveillance and Data Protection in eu law – The Data Re-
tention Directive Saga’ in maria Bergström and Anna Jonsson Cornell (eds), European Police and Criminal 
Law Cooperation (Hart Publishing, 2013) 69.
22  Directive 2006/24/EC of the European Parliament and of the Council of 15 March 2006 on the Retention 
of Data Generated or Processed in Connection with the Provision of Publicly Available Electronic Commu-
nications Services or of Public Communications Networks and Amending Directive 2002/58/EC [2006] OJ 
l 105/54, arts 1(1)–(2).
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of Justice of the european union (CJEU) struck down the Directive in April 2014 for 
being disproportionately intrusive to the privacy rights afforded in the european Charter 
of Fundamental Rights.23 The Directive demonstrates the wide-reaching and detrimental 
effects of anti-terrorism laws. In 2011, eight eu member states allowed the Directive 
to operate in relation to all criminal offences, not just serious offences as originally in-
tended.24 This demonstrates the potential for exploitation of public fear by intelligence 
authorities afforded by surveillance laws. Such exploitation is often used to justify an 
expansion of the scope of such laws, allowing for unreasonable intrusion. 

However, recent changes brought in April 2016 have attempted to counteract this po-
tential for extrajudicial interference with the right to privacy. Directive (EU) 2016/680 
of the European Parliament and of the Council25 sought to reinforce the importance of 
the protection of personal privacy and to encourage governments and enforcement or-
ganisations to observe higher levels of protection when pursuing criminal matters. For 
instance, the Directive states: ‘the free flow of personal data between competent author-
ities for the purposes of the prevention, investigation, detection or prosecution of crimi-
nal offences ... should be facilitated while ensuring a high level of protection of personal 
data’.26 The Directive also makes bold suggestions for the imposition of new measures 
on private entities who may be responsible for holding and/or disclosing personal data 
in the pursuit of criminal matters. For instance, the Directive states that: ‘a body or en-
tity which processes personal data on behalf of such authorities within the scope of this 
Directive should be bound by a contract or other legal act and by the provisions applica-
ble to processors pursuant to this Directive’.27 The effect of this, particularly due to the 
confidential nature of data sharing and police investigations, is yet to be seen.

Another interesting feature of the Directive is its extra-territorial reach outside of 
the eu. Any person using telecommunication infrastructure inside the eu is subject to 
having their data information stored and retained.28

In 2008, the eu adopted another highly controversial anti-terrorism measure, the 
Council Framework Decision on the Protection of Personal Data Processed in the 
Framework of Police and Judicial Cooperation in Criminal Matters (Framework De-
cision),29 which remains in force today. Article 13 of the Framework Decision requires 
member states to ‘protect the fundamental rights and freedoms of natural persons when 
23  Digital Rights Ireland Ltd v Minister for Communications, Marine and Natural Resources; Kärntner 
Landesregierung v Seitlinger (European Court of Justice, C-293/12; C-59/14, 8 April 2014) [58].
24  Lachmayer and Witzleb, above n 16, 754.
25  Directive (EU) 2016/680 of the European Parliament and of the Council on the Protection of Natural 
Persons with Regard to the Processing of Personal Data by Competent Authorities for the Purposes of the 
Prevention, Investigation, Detection or Prosecution of Criminal Offences or the Execution of Criminal Pen-
alties, and on the Free Movement of Such Data, and Repealing Council Framework Decision 2008/977/JHA.
26  Ibid (4).
27  Ibid (11).
28  Ibid 755.
29  Council Framework Decision 2009/315/JHA on the Organisation and Content of the Exchange of Informa-
tion Extracted from the Criminal Record between Member States [2009] OJ L 93/23.
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their personal data is processed for the purpose of the prevention, investigation, detec-
tion, or prosecution of criminal offences or the execution of criminal penalties’.30 While 
this seems prima facie beneficial to the protection of public privacy rights, it is subject to 
article 1(4) which provides that the document is ‘without prejudice to essential national 
security interests and specific intelligence activities in the field of national security’.31 

There are also other exceptions limiting privacy rights. For example, article 17 of the 
Framework Decision guarantees the right of the individual to access processed personal 
data. However, this can be curtailed by national legislation for a variety of very broad 
discretionary reasons found in article 17(2), including:

a. To avoid obstructing official or legal inquiries, investigations or procedures; 

b. To avoid prejudicing the prevention, detection, investigation and prosecution of criminal 
offences or for the execution of criminal penalties;

c. To protect public security;

d. To protect national security; or

e. To protect the data subject or the rights and freedoms of others.32

Following the entry into force of the Lisbon Treaty in 2009,33 and the Treaty on the 
Functioning of the European Union (TFEU),34 there are now measures being taken to 
produce a document replacing the Directive, with aims to clarify the issue and achieve 
a balance between conflicting privacy rights and surveillance measures.35 This draft 
Directive also contains an international element which significantly impacts privacy 
rights. Pursuant to arts 33 and 34, personal data can be transferred to third countries or 
international organisations where that information is necessary for the enforcement of 
criminal laws and provided that there are adequate or appropriate safeguards in place. 
Furthermore, article 36 allows a departure from these provisions, providing for transfer 
of data where it is essential for the prevention of an immediate and serious threat to pub-
lic security of a member state or a third country. This arguably reflects the heart of the 
debate: to what extent is it necessary to forgo human rights to privacy in order to protect 
against a potential imminent threat to national security or public welfare? The eu takes 
a very activist approach in this area.

30  Ibid art 13.
31  Ibid art 1(4).
32  Ibid art 17(2).
33  Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European Com-
munity, signed 13 December 2007, [2007] OJ C 306/1 (entered into force 1 December 2009).
34  Consolidated Version of the Treaty on the Functioning of the European Union [2010] OJ C 83/47.
35  Draft Directive [2012] Com (2012) 10.
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C   The United States

The impact of 9/11 on national security laws was understandably most severe in the 
united States (US). one of the most controversial measures to take effect following the 
attacks was the introduction of the Patriot Act,36 which has given the National Security 
Agency (NSA) broad surveillance powers over domestic and international citizens.37 
under the Patriot Act, the NSA can collect telephone records and metadata in bulk.38 
These actions have consistently been approved by the Foreign Intelligence Surveillance 
Court pursuant to s 215 of that Act. The Patriot Act also gives the Federal Bureau of 
Investigation (FBI) extensive powers to conduct national security investigations.39 The 
FBI can issue National Security letters allowing them access to various sources, includ-
ing libraries, bank accounts, post offices, and casinos.40 In an attempt to avoid increasing 
powers of intelligence agencies, the Privacy Act 1974 (uS) (Privacy Act) imposes stan-
dards on federal agencies when collecting, using, maintaining, and disclosing personal 
information.41 However, the Privacy Act does not extend to cover visitors or immigrants 
and does not cover records created by or held by intelligence agencies, placing numer-
ous sources of information outside its ambit of protection.42

under the uS model, temporary measures have often become permanent and the 
complexity of the laws has steadily increased to a point where administrative powers are 
continuously pulling away from judicial controls.43 This has a disastrous impact on pri-
vacy rights in the uS. While the uS Constitution provides limited privacy guarantees, 
particularly in the fourth amendment, the right is particularly weak due to the strength 
of the right to free speech.44 The uS Courts have continued to severely inhibit the effect 
of the fourth amendment. 

36  Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct 
Terrorism Act of 2001 115 Stat 272.
37  Kent Roach, The 9/11 Effect: Comparative Counterterrorism (Cambridge university Press, 2011) 184–6.
38  See eg David Medine et al, ‘Report on the Telephone Records Program Conducted Under Section 215 of the 
uSA PATRIoT Act and on the operations of the Foreign Intelligence Surveillance Court’ (Report, Privacy 
and Civil liberties oversight Board, 23 January 2014). 
39  See generally Andrew E Nieland, ‘National Security Letters and the Amended Patriot Act’ (2007) 92 Cor-
nell Law Review 1201.
40  Ibid.
41  Andrew Charlesworth, ‘Clash of the Data Titans? US and EU Data Privacy Regulation’ (2000) 6 European 
Public Law 253, 259–60.
42  Lachmayer and Witzleb, above n 16, 765.
43  Ibid 763.
44  See generally Lewis R Katz, ‘In Search of a Fourth Amendment for the Twenty-first Century’ (1990) 65(3) 
Maurer School of Law: Indiana University 549; michael W Price, ‘Rethinking Privacy: Fourth Amendment 
“Papers” and the Third-party Doctrine’ (2016) 8 Journal of National Security Law and Policy 247; Raymond 
Shih Ray Ku, ‘The Founders’ Privacy: The Fourth Amendment and the Power of Technological Surveillance’ 
(2002) 86 Minnesota Law Review 1325; Peter Goldberg, ‘Consent, expectations of Privacy, and the meaning 
of Searches in the Fourth Amendment’ (1984) 75(2) Journal of Criminal Law and Criminology 319; Arthur 
leavens, ‘The Fourth Amendment and Surveillance in a Digital World’ (2015) 27(4) Journal of Civil Rights 
and Economic Development 709; Andrew E Taslitz, ‘The Fourth Amendment in the Twenty-first Century: 
Technology, Privacy and Human emotions’ (2002) 65(2) Law and Contemporary Problems 125.
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For instance, in United States v Miller,45 and Smith v Maryland,46 the uS Supreme 
Court held that any personal information which a person voluntarily communicates to a 
third party – such as a bank or a telephone company – does not enjoy the protection of 
the Fourth Amendment. A further difficulty in this area is the continued technological 
developments which require the Constitution to adapt to new surveillance measures. In 
United States v Jones,47 the US Supreme Court was required to consider the legality of 
police surveillance which involved placing tracking devices on a suspect’s car while it 
was parked in a public space. The police actions were deemed unconstitutional and a 
violation of the Fourth Amendment. However, it is accepted that this will not always be 
the case. As new technology is made available to police and federal surveillance agen-
cies, the Fourth Amendment will continue to be placed under significant stress as new 
interpretations are considered, leaving the Supreme Court to decide the dispute between 
human rights and State surveillance.

Under the Obama administration, these laws have been significantly limited. This 
comes after the Snowden revelations, which exposed the mass surveillance and grave 
intrusion into the private lives of US citizens, with very little or no justification and 
through the use of secretive measures.48 The Freedom Act,49 enacted in June 2015, saw 
the end of bulk collection of data50 and sought to limit the secretive nature of surveil-
lance in the uS.51 President obama, as he then was, argued that this Act reversed the 
treacherous terrain laid out by the Patriot Act, and restored balance to the debate be-
tween civil liberties and anti-terrorist measures.52 Given the considerable public light 
this subject has received in the last few years, it is expected that measures such as these 
around the world will have a greater focus on balancing human rights and counter-ter-
rorism measures, as people grow more critical of the ability of governments to pry into 
their private lives.

Iv      the debate In a contemPorary context

As seen above, there are a number of international faces to surveillance laws. It is 
noted that as more surveillance measures are introduced, their field of application is 

45  [1976] USSC 66; 425 US 435 (1976).
46  [1979] USSC 131; 442 US 735 (1979).
47  132 S Ct 945 (2012).
48  See generally Joyce M Yoon, Edward Snowden, Criminal or Patriot: Media Coverage of National Security 
Agency Document Leaks (Honours Thesis, Andrews university, 2015); margaret Kwoka, ‘leaking and le-
gitimacy’ (2015) 48 University of California Law Review 1387; Charlie Smith, ‘The Snowden effect: Three 
Years After edward Snowden’s mass-surveillance leaks, Does the Public Care How They Are Watched?’ 
(2016) 45(3) Index on Censorship 48.
49  Freedom Act (H R 2048, Pub l No 114–23) (2015).
50  Ibid § 201.
51  Ibid §§ 604, 605.
52  Patricia Zengerle and Warren Strobel, Obama Signs Bill Reforming Surveillance Program (3 June 2015) 
Reuters <https://www.reuters.com/article/us-usa-security-surveillance-passage/obama-signs-bill-reform-
ing-surveillance-program-iduSKBN0oI2I920150603>.
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widening.53 most surveillance laws extend beyond simply combatting terrorist efforts 
and allow national law enforcement agencies to monitor and access personal informa-
tion of those persons suspected of being involved in even minor offences.54 In addition 
to this, the safeguards against sharing information across borders and amongst States are 
slowly diminishing.55 While there is a national and international interest in preventing 
large-scale terrorist activities, there is reasonable speculation that information sharing 
is being conducted for reasons not originally intended by the legislation. In a world of 
increasing globalisation and rapidly increasing technological capabilities, oversight and 
the ability to control the activities of governments and intelligence agencies is a real 
concern.

most protections of privacy afforded by judicial systems, constitutions, or national 
legislation are easily avoided by reason of national security rationales. Governments 
often exploit fear to gain public approval when exercising their surveillance powers and 
not many people understand or appreciate the reach of these measures into their private 
lives. This is a long-recognised tactic, noted by Alexander Hamilton in The Federalist 
(No 8) in the late 18th century:

Safety from external danger is the most powerful director of national conduct. even the 
ardent love of liberty will, after a time, give way to its dictates. The violent destruction of life 
and property incident to war, the continual efforts and alarm attendant on a state of continual 
danger, will compel nations the most attached to liberty to resort for repose and security to 
institutions which have a tendency to destroy their civil and political rights. To be more safe, 
they at length become willing to run the risk of being less free.56

lengthy retention periods, extensive intrusion powers, and decreased regulation of 
governments have been a central focus of the debate today. Following exposures of 
State surveillance activities such as the Snowden revelations and the related activities 
of the NSA, the international community has placed a spotlight on surveillance laws 
and has taken an active role in protecting human rights.57 This is evidenced in the re-
cent steps taken by the Office of the High Commissioner of Human Rights (OHCHR). 
Still, several questions remain. In an environment of increasing globalisation at a rate 
that is difficult to contain, how will the right to privacy continue to be protected? Who 
is responsible for ensuring compliance with these protections? In what circumstances 
does national security trump the right to privacy? Who will make governments and in-
telligence agencies accountable? These challenges face the united Nations and member 
states today, and the outcome of the next few years of debate and discussion is difficult 
to predict with certainty. The following section will consider what necessary features 
53  Ibid 774.
54  Roach, above n 37, 227–9.
55  Lachmayer and Witzleb, above n 16, 774.
56  Professor George Williams, Does Australia Need New Anti-Terror Laws? Civil liberties Australia, <http://
www.cla.asn.au/News/terror-laws-some-good-some-unneeded/>.
57  Michael V Hayden, Beyond Snowden: A NSA reality check (January 2014) World Affairs, <http://www.
worldaffairsjournal.org/article/beyond-snowden-nsa-reality-check>.
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must be included in an international instrument dealing with the protection of privacy 
rights in a digital age, according to the discourse available and the author’s own views. 

v     consIderatIons for further develoPment

A   Developing an International Framework

one of the key suggestions arising from discussions in this area is the development 
of an international instrument, capable of being ratified by all member states, for the 
regulation of the access and use of personal information by governments and corpo-
rations.58 One of the most obvious benefits of this is the creation of a unified standard 
of conduct which in turn increases confidence in governments and transparency at an 
international level.59 This also has the potential to increase cooperation between States. 
However, in order to be truly effective, the instrument would need to take the form of 
a treaty or other binding document rather than a guideline or model law. This would 
ensure that all member states who sign and ratify the instrument are bound to adhere 
to its terms and will be liable for sanction in the event of derogation. This of course 
will enhance the integrity of the measures being taken by the united Nations and give 
strength to the initiative.

Another positive outcome of such a measure would be its extra-territorial applica-
tion.60 As noted earlier, some States afford greater privacy rights under their national 
laws to their own citizens but fail to afford that protection to non-citizens. Apart from 
being discriminatory, this allows for the mistreatment of immigrants, tourists, and other 
non-citizens for arbitrary reasons. If the UN were to introduce a legally binding treaty, 
the same protection would be afforded to all individuals, whether they belong to a par-
ticular State or not. This not only increases equality but facilitates the development of 
precedence as the instrument continues to be developed and interpreted by those States 
as well as international courts. uniformity in this space not only strengthens privacy 
rights but is also in line with principles such as the rule of law and the prohibition 
against discrimination based on race or nationality.61 

Another side to this development that may not be considered initially is the ability 
for an international instrument for the protection of privacy to facilitate the operation of 

58  Daniel Joyce, ‘Privacy in the Digital Era: Human Rights Online?’ [2015] 16 Melbourne Journal of Inter-
national Law 1, 4.
59  C Nagle, Submission G196, 26 November 2002; Office of the Federal Privacy Commissioner, Submission 
G294, 6 January 2003.
60  Lachmayer and Witzleb, above n 16, 775–77.
61  See generally International Convention on the Elimination of All Forms of Racial Discrimination, opened 
for signature 21 December 1965, 660 uNTS 195 (entered into force 4 January 1969); International Covenant 
on Civil and Political Rights, opened for signature 16 December 1966, 999 uNTS 171 (entered into force 23 
march 1976), art 4.
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anti-terrorism and surveillance laws.62 A fundamental aspect of the suggested instrument 
would be the requirement of increased disclosure and transparency of surveillance ac-
tivity by governments and corporations. This increases confidence in, and reliability of, 
these bodies and is likely to encourage citizens to cooperate more readily and mitigate 
opposition to these laws, which is largely based on concerns of secrecy and corruption. 
By involving the public with the development of national laws and providing a stron-
ger framework for disclosing how information is accessed and used, their confidence 
in those processes grow and their resistance to surveillance measures is accordingly 
reduced.63

While the benefits of such a regime are recognised, regard must also be had to the 
need for international unity in developing and ultimately adopting such a regime. To 
enhance the practicality of this paper, and the suggestions for reform contained within, 
it is prudent to recognise the difficulty that may arise in this respect. Given the most 
recent divisions in this space, it seems unlikely – or at least a long way in the future – 
that the large geopolitical players will arrive at an agreement at how best to balance the 
protection of the civil right to privacy and the need for surveillance in pursuit of security 
measures.64

B   Increased Regulation of Corporations

With the development of an international instrument necessarily comes the increased 
regulation of corporations that are involved in the surveillance activities of govern-
ments. This includes, by way of example, those telecommunication companies who are 
required by law to collect and store personal data and metadata of their customers for 
use by the relevant authorities and intelligence agencies. Businesses are collecting per-
sonal information of their customers more often in the twenty-first century which cre-
ates a plethora of information available for access by governments. The use of that data 
is consistently questioned by the public who are often unaware of how their information 
is being stored or used. Further problems are encountered when that information is re-
leased to the public or data retention systems are hacked, leading to public confidence in 
these entities suffering. This naturally creates discontent and opposition to surveillance 
measures. One of the most prominent examples in the past five years is the Snowden 
leaks, which reignited the debate about the protection of civil liberties and government 

62  N Nheu and H McDonald, ‘By the People, For the People? Community Participation in Law Reform’ 
(2010) law and Justice Foundation of NSW  <http://www.lawfoundation.net.au/report/lawreform>.
63  Ibid; Glenn Greenwald, No Place to Hide: Edward Snowden, the NSA and the Surveillance State (Hamish 
Hamilton, 2014) 253.
64  See generally Monica Zalnieriute, ‘The Promise and Potential of Transgovernmental Cooperation on the 
International Data Privacy Agenda: Communicative Action, Deliberate Capacity and Their limits’ (2016) 32 
Computer Law and Security Review 31; Ira S Rubinstein, ‘Big Data: The end of Privacy or a New Begin-
ning?’ (2013) 3(2) International Data Privacy Law 74; Matthew R VanWasshner, ‘Data Protection Conflicts 
Between the united States and the european union in the War on Terror: lessons learned from the existing 
System of Financial Information exchange’ (2008) 39 Case Western Reserve Journal of International Law 
827.
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surveillance in the digital age.65 

The same principles that apply to government regulation can and should therefore be 
applied to corporations. National laws should be required to reflect principles of privacy 
and transparency to facilitate the principled surveillance of persons as well as improve 
the public’s perception of how their data is stored and used. This would subsequently 
bolster anti-terrorism measures and support national security initiatives. one way to 
solidify and strengthen these measures would be to include the requirement to enact 
such national laws in the aforementioned international instrument, creating uniformity 
around the globe. It necessarily follows that to improve the perception of surveillance 
measures on an international scale, improvements at a national level must first be im-
plemented. Disparity amongst States would create detrimental gaps in the international 
framework and would inhibit the development of uniform human rights in this area.66

C   Key Features of an International Instrument

1 Defined Periods of Retention

In addition to requiring corporations and governments to disclose how personal in-
formation is being stored and used, there should also be a uniform retention time im-
posed.67 This would see all relevant bodies collecting and storing personal information 
for a defined and non-arbitrary period of time. Not only would this again increase confi-
dence in the procedures of data collection but it would also ensure that the information is 
not stored for a disproportionate amount of time beyond where it is no longer relevant to 
an investigation. Further, it would mean that no personal information is available to be 
used or exploited by different people or agencies which were not involved in the matter 
at first instance. This reduces the amount of people who have access to this information 
and furthers privacy considerations.

2 Increasing Public Access to Information 

Increased access of the public to information being stored and used must also be 
considered.68 If transparency is increased and individuals are afforded greater access 
to the information being used by surveillance bodies, they are more likely to trust or at 
least have increased confidence in those processes. This would be particularly relevant 
to those people who may be the subject of an investigation for reasons other than being 
guilty of a crime. This may arise, for example, where an individual has an association 
with a suspect but is not necessarily involved in the crime itself. For those people to be 
65  See generally Hayden, above n 52.
66  Jörg Kammerhofer, ‘Uncertainty in the Formal Sources of International Law: Customary International Law 
and Some of Its Problems’ (2004) 15(3) European Journal of International Law 523, 524–35.
67  Parliamentary Joint Committee on Intelligence and Security, Commonwealth Parliament, Advisory report 
on the Telecommunications (Interception and Access) Amendment (Data Retention) Bill 2014 (2015) chpt 
4, [4.188], [4.19], [4.105]; Victor Mayer-Schönberger, Delete: The Virtue of Forgetting in the Digital Age 
(Princeton university Press, 2011).
68  Joyce, above n 53, 9; Fleur Johns, ‘The Deluge’ (2013) 1 London Review of International Law 9, 21.
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able to access the information being used and the reasons for its use, there is a possibility 
that they may find the procedures more agreeable.

An inescapable issue that may arise as a result of allowing the public access to that 
information is the risk that an ongoing investigation may be compromised. measures 
would therefore need to be introduced to combat that risk. This may include requiring 
persons seeking to access the information to agree to a gag order before being granted 
access, or seeking a court order prohibiting any unwarranted disclosure of the informa-
tion to third parties. In each instance, this would need to be extensively considered by 
the relevant stakeholders before such a system could be implemented.

3 Increasing Accountability

An elementary principle that must be promoted in any instrument regulating privacy 
of information is accountability. Governments and corporations accessing and sharing 
information must be made accountable for their intrusion into the private lives of their 
citizens. Problems arise when governments enact laws or regimes that allow those bod-
ies to access and use personal information without the need for prior authorisation from 
either a judicial or government body or in the absence of any accountability measures. 
Allowing these bodies to use personal information without requiring them to provide 
legitimate reasons for the basis of their use creates the perception that they may be doing 
so in an arbitrary way that breaches human rights. It also creates further tension between 
the public perception of data collection and the policy rationales of surveillance for 
counter-terrorism measures. 

In creating a legislative regime that provides remedies to those people whose infor-
mation is dealt with in breach of human rights, the uN should also impose standards 
requiring the relevant body to notify an individual that their information is being used 
and stored, the reasons for using it, and how they can gain access to the information. 
This increases accountability and reduces the perception that these bodies are recklessly 
using personal data in an unregulated environment to the detriment of personal privacy 
rights.69 

A further measure worth considering is the creation of obligations for corporations, 
such as telecommunication companies, to refuse to disclose personal data to govern-
ment agencies where adequate reasons are not provided in order to avoid breaches of 
human rights standards.70 By making corporations accountable, and imposing fines or 
other punishments which impact them financially as well as harm their reputation, they 
are made more accountable to the public when dealing with private information. Con-
sequently, confidence in their ability to protect privacy increases. As mentioned above, 
this also has the effect of facilitating anti-terrorism measures.

69  Human Rights Committee, above n 13, 13–4.
70  Ibid 14–5.
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4 Independent Authorisation of Access to Data

Recent comments by the uN Special Rapporteur on Privacy have refreshed calls 
for an independent body in each state for the authorisation of surveillance pursuant to 
national laws. mr Joe Cannataci, in october 2017, has commented that:

The right to privacy can never be absolute in the fight against crime and in national se-
curity, but democracies need checks and balances such as prior authorization of surveillance 
and the subsequent oversight of these activities, in order to preserve the very freedoms that 
define democracies.71

This position has been further reinforced by the eCJ, which, in April 2014, held that 
the eu legislature’s newest Data Retention Directive72 did not adequately uphold the 
proportionality principle with respect to certain provisions in the eu Charter of Funda-
mental Rights.73 In reaching this finding, the ECJ observed the absence of procedural 
and substantive safeguards in the Directive to protect against unreasonable and unlawful 
intrusion into an individual’s private life.74 In particular, the Court noted that access to 
retained data was not subject to prior review by an independent administrative body 
tasked with limiting access to what is strictly necessary for the purpose of prevention, 
detection, and prosecution of criminal acts.75

The need for checks and balances on the actions of governments is not a new con-
cept; most states strive to adopt transparent practices in order to garner the support of 
their constituents for their administrative actions. The area of privacy and data retention 
is no exception. However, the topic has only recently received attention and thus many 
states have not yet adopted an independent review body for the purpose of authorising 
access to, and use of, stored data. This is therefore a ripe area for proposed reform, 
to strengthen the system of data retention and use by authorised agencies, and further 
improve the transparency of security operations. Each state may benefit from such an 
independent body to limit the use of such data to those situations where it is necessary 
for the investigation and prosecution of security threats, rather than for the use of mass 
surveillance contrary to international human rights.

71  Mr Joe Cannataci, Surveillance, Big Data and Open Data to Top UN Expert’s Privacy Agenda (Speech 
Delivered at uN General meeting, New York, 20 october 2017).
72  Directive 2006/24/EC of the European Parliament and of the Council of 15 March 2006 on the retention of 
data generated or processed in connection with the provision of publicly available electronic communications 
services or of public communications networks and amending Directive 2002/58/eC (no longer in force).
73  Specifically, arts 7,8 and 52(1)): see generally Digital Rights Ireland Ltd v Minister for Communications, 
Marine and Natural Resources et al (european Court of Justice) Joined Cases (C-293-12), (C-594-12) (8 
April 2014).
74  Ibid [61].
75  Ibid [62].
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v     conclusIon

many commentators believe that ‘the hard truth is that the use of mass surveillance 
technology effectively does away with the right to privacy of communications on the 
Internet altogether’.76 However, the UN and the OHCHR are in a unique position now 
to reframe privacy rights, to create new legislative measures, and to adopt a position 
that reflects the interests of governments, the public, and international organisations. 
With the introduction of the Special Rapporteur and the increased awareness of the 
need for an intervention in this space, the uN should capitalise on the willingness for 
governments and the public to engage and facilitate the development of such a regime. 
With careful consultation, debate, and scholarly discussion involving all stakeholders, 
the right to privacy in the digital age can be protected. Where there is strong support 
for a measure to be taken, there will likely be strong engagement by parties to achieve 
a satisfactory outcome. 

A balance needs to be struck between the requirement for anti-terrorism measures 
and surveillance laws to protect the public and the need to uphold the sanctity of privacy 
as a fundamental human right. The instances where intrusion into the private lives of 
individuals is permitted for public protection need to be more clearly defined and those 
bodies effecting the intrusion need to be held accountable for their actions. There needs 
to be increased regulation of how information is stored and used, as well as a clearer 
definition of what is required to satisfy the breach of privacy for the greater good. The 
rule of law needs to be upheld and a uniform approach needs to be taken. In a world 
where terrorism is on the rise and international conflicts are an increasing risk, there is 
no doubt that surveillance is an integral part of national security. However, the rapid rate 
at which technology is advancing and the increased ways in which ‘Big Brother’ can ac-
cess our private information and monitor our day-to-day lives causes unease on a global 
scale. In order to increase confidence in those processes, the UN and member states 
need to cooperatively take immediate action by developing an international instrument 
to better regulate this area.

76  Ben Emmerson QC, UN Special Rapporteur on counter-terrorism and human rights <https://www.amnes-
tyusa.org/sites/default/files/ai-pi_two_years_on_from_snowden_final_final_clean.pdf>.
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A MANDATED SPECTRE: THE PRESENT ANOMALy 
OF THE UNITED NATIONS INTERNATIONAL 

TRUSTEESHIP SySTEM
Abdi hAssAn*

This paper examines the relevance and legacy of the International Trusteeship System of the 
United Nations within a decolonised international legal context. The paper contributes to the 
existing literature on the abolition and/or reform of the Trusteeship System, however consideration 
is also given to the specific contributing factors in the decline of the System. It is argued that by 
recontextualising the legal and historical understanding of the System, valuable insight may be 
gained from any attempt to reform or alter the System. To this end, a case study of the Trusteeship 
Agreement for the Territory of Somaliland under Italian Administration is undertaken to demonstrate 
the varied and complex legal issues confronted by the System in its formative years, and the effect this 
has had on the trajectory of the System since. This paper finds that the obscurity of the Trusteeship 
System cannot solely be attributed to its limited scope within the Charter of the United Nations, but 
also its failure to adequately respond to a rapidly decolonised world post-1960, both conceptually 
and in practice. 

I     IntroductIon

It has been argued that since at least 1994, the International Trustee System (ITS) 
has become almost entirely defunct.1 Since its inception, the ITS has existed at the 
nexus of several competing forces, namely the pacification of formally colonial peoples, 
european imperialist sentiments, and post-War geopolitical tensions.2 While the effects 
of these factors have waned over time, they are still visible in the language of the ITS 
as contained in the Charter of the united Nations (Charter), and in the administrative 
and procedural functions of the Trusteeship Council.3 Historically, the ITS derived its 

* Abdi Hassan, JD Student (university of Western Australia). Responsibility for the text lies with this 
author and all errors are his alone.
1  By this point, the last Trust Territory of Pacific Islands (Palau) became fully self-governing. See Report of 
the Trusteeship Council to the Security Council on the Trust Territory of The Pacific Islands, 19 January – 1 
November 1994, uN TCoR, 61st sess, UN Doc S/1994/1400-Special Supp No 1 (1 January 1994), 16; Matz 
Nele, ‘The Civilization and the Mandate System under the League of Nations as Origin of Trusteeship’ 
(2005) 9 Max Planck Yearbook of United Nations Law Online 48.
2  See, eg, Ramendra Nath Chowdhuri, International Mandates and Trusteeship Systems: A Comparative 
Study (martinus Nijhoff Publishers, 1955); Abdi Fatah Ismail Hassan, Colonial Discourses/Imperial Ten-
sions: Revisiting the Italian Somaliland Trusteeship Agreement (Honours Thesis, The university of Western 
Australia, 2016); George Thullen, Problems of The Trusteeship System: A Study of Political Behaviour in The 
United Nations (Librairie Dorz, 1964). 
3  Charter of the United Nations arts (23), (86), (87).
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purpose from the subsisting reality of colonialism proper, and the resulting detachment 
of enemy territories in the post-War process.4 Together, these two developments 
comprised the vast majority of territories to eventually be brought into the ITS, and 
by now have been completely exhausted as possible sources under article 77 of the 
Charter.5 Therefore, and particularly since the 1970s, the rationale for the ITS has 
become increasingly difficult to sustain. If not as a matter of fact, then certainly as a 
matter of politics, the likelihood of any new territory being placed under the purview 
of the ITS has greatly diminished, as this would require a territory to be ‘voluntarily 
placed under the system by states responsible for their administration.’6 Consequently, 
the limited scope available to the Trusteeship Council to operate within the Charter has 
led to calls for its abolition.7 

This paper positions the ITS as an anomaly in the framework of public international 
law as a result of its failure to develop a coherent response to issues of self-determination 
and decolonisation. This approach to the ITS takes account of its colonialist origins, 
attempted refashioning as a decolonial structure, and decline in relevance since the late 
20th century. The ITS’s failure to adequately respond to the needs and interests of the 
inhabitants of the Territory placed within its purview delegitimised the rationale for 
its function. Coupled with the decline in the possibility of new Trust Territories, any 
reform or abolition of the ITS should first confront this history for such an attempt to 
be successful. 

II     legal PersonalIty and hIstorIcal context

The ITS is established by Chapters XII–XIII of the Charter. The Trusteeship 
Council, one of six principal organs of the united Nations (UN), facilitates the ITS.8 
The Council’s responsibilities may be distilled to a supervisory role, alongside an 
appointed Administering Authority, in ensuring the furtherance of international peace, 
human rights, and centrally, to ‘promote the political, economic, social, and educational 
advancement of the inhabitants of the trust territories, and their progressive development 
towards self-government.’9 In the latter objective, it has been argued that the ITS found 
its greatest success.10 

4  Ibid art 77.
5  Ibid. 
6  Ibid. 
7  Report of the Secretary General: In Larger Freedom: Towards Development, Security and Human Rights for 
All, uN GAoR, 59th sess, uN Doc A/59/2005 (21 march 2005), 52. See also, Nele, above n 1; William Bain, 
‘The Political Theory of Trusteeship and the Twilight of International Equality’ (2003) 17(1) International 
Relations 59-77. 
8  Charter of the United Nations arts (86), (87).
9  Ibid art 76(b).
10  Though it must be stated that this is quite relative in the context of the mid-20th century. See, Norman 
Bentwich, ‘Colonial mandates and Trusteeships’ (1946) 32 Transactions of the Grotius Society (Problems of 
Public and Private International Law) 121–134; David A. Kay, ‘The Politics of Decolonization: The New 
Nations and the united Nations Political Process’ (1967) 21(4) International Organization 786–811. 
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underpinning the ITS is the concept of ‘trusteeship’, which has exhibited an unstable 
and often contradictory nature. The advent of ‘trusteeship’ as a nebulous international 
public law concept is often attributed to a ‘coalescing of revolutionary liberalism, a 
resurgent natural law jurisprudence, and the need to justify colonial rule in the late 
17th and 18th centuries.’11 However, the origins of the concept may be traced as far 
back as the 16th century.12 The legacies of this history have manifested in numerous 
ways throughout the fifty-year operation of the ITS.13 Therefore, trusteeship cannot be 
adequately understood without a consideration of this history, and its bearing on the 
development of the ITS through to the end of the 20th century. 

The intimate relationship between ‘trusteeship’ and late-european colonialism, 
particularly that of the British variant, can be seen in the rationalisation of colonial 
occupation in the context of trade.14 mellor makes note of the gradual moralisation of 
a ‘sense of duty’ owed by white Europeans, first towards ‘Asiatics’, then to slaves, and 
finally ‘backward races’.15 over time, the idea of a ‘trust’ of administration held by 
a colonising power on behalf of local populations became subsumed more generally 
into a liberal european foreign policy.16 These sentiments would subsequently inform 
the creation of the mandate system (a prototype of the ITS) in the inter-war period.17 
As early as 1953, it was suggested that the incorporation of ‘trusteeship’ into the 
international legal maintenance of dependant and non-self-governing territories was ‘a 
new form of compromise between clashing imperial powers who sought to remove one 
source of friction by recourse to “internationalization”.’18 In time, this ‘friction’ would 
become part of the ITS more generally, and manifest itself in the various Trusteeship 
Agreements negotiated for the roughly dozen territories brought before the Trusteeship 
Council. The system of mandates, as developed by the league, and its reliance on 
the concept of ‘trusteeship’ has been considered by the literature as ‘analogous to the 
concept of tutelage or guardianship known from private law.’19 Indeed, the league 
expressly defined the Mandate system as giving effect to the ‘tutelage of such peoples…
entrusted to advanced nations who by reason of their resources, their experience or their 

11  Hassan, above n 2, 27.
12  Ibid. 
13  See Kay, above n 10, 788-790.
14  George Mellor, British Imperial Trusteeship, (Faber and Faber limited, 1951) 22-23.
15  Ibid. 
16  Indians in Kenya: A Memorandum (the Devonshire Paper White) quoted in Robert M. Maxton, The Strug-
gle for Kenya: The Loss and Reassertion of Imperial Initiative, 1912-1923, (Associated university Press, 
1993) 276; See especially, Raymond Joseph Smyke, Problems of Political Representation in Kenya (Thesis, 
Boston university, 1957) 28-30; Walter Russell Crocker, On Governing Colonies: Being an Outline of the 
Real Issues and a Comparison of the British, French and Belgian Approach to Them, (George Allen and 
unwin, 1947) 67.
17  See, Charmian Edwards Toussaint, The Trusteeship System of the United Nations (Stevens and Sons lim-
ited, 1956) 4; Duncan Hall, Mandates, Dependencies and Trusteeship (Stevens and Sons limited, 1948) 97. 
18  Ernst B. Haas, ‘The Attempt to Terminate Colonialism: Acceptance of the United Nations Trusteeship 
System’ (1953) 7(1) International Organization 1.
19  Nele, above n 1, 50; Rüdiger Wolfrum and Christiane Philipp, United Nations: Law, Policies and Practice 
(martinus Nijhoff Publishers, 1995) 871.
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geographical position can best undertake this responsibility.’20 The Charter carried this 
imperialist projection of international law into the ITS.21 

The relationship discussed above between the imperialist origins of ‘trusteeship’ and 
the formation of the ITS as a vessel of public international law is best demonstrated in 
the Trusteeship Agreements negotiated for individual territories through the mid-20th 
century. In total, 11 Trusteeship Agreements would be reached under the ITS, with the 
relevant territory being entrusted to a member State of the uN as the Administering 
Authority.22 In most cases, the Administering Authority was also the initial colonising 
power. Generally, each Agreement featured a set of provisions aimed at supervising 
and supporting the Administering Authority in ‘preparing’ a territory and its peoples for 
the attainment of self-governance and development.23 In the process of creating these 
individual Agreements, the Trusteeship Council was confronted with the especially 
difficult task of mediating between ‘the older and baser motives of empire’ and the 
principles of self-determination espoused in Chapters XII–XIII. However, it cannot be 
said that the Trusteeship Council was either apt or particularly successful at this task. 
For example, Kay notes that the General Assembly would often take the Council ‘to task 
for its timidity in dealing with the colonial powers.’24 This may in part be attributed to 
the composition of the Council itself, which featured a strong representation of states 
in charge of large colonial holdings.25 The significance of these facts with respect to the 
relevance of the ITS is discussed below. 

III     trusteeshIP In the former ItalIan somalIland

The Trusteeship Agreement for the Territory of Somaliland under Italian 
Administration (Agreement) serves as a valuable exposition of the numerous legal 
issues posed to the Council, and the methods by which it attempted to resolve them. The 
Agreement itself was the subject of a referral from the Council of Foreign ministers; 
thus from the outset there was great pressure on the Trusteeship Council to satisfactorily 
address the trusteeship requirements of the former Italian Somaliland.26 However, 
despite many unprecedented features, and much to the disappointment of the inhabitants 

20  The Covenant of the League of Nations, opened for signatures 28 June 1919, (entered into force 10 January 
1920) art 22.
21  The Declaration Regarding Non-Self-Governing Territories (contained under Chapter X1 of the Charter, 
and closely related to the ITS and Trusteeship Council) explicitly refers to the notional idea of a “sacred trust” 
under Article 73, which itself is the basis of ‘trusteeship’; Charter of the United Nations art 73. 
22  With the exception of Italy and the former territory of Italian Somaliland, which was entrusted to Italy 5 
years before it became a member State of the uN. 
23  Charter of the United Nations art 76(b); see also Trusteeship Council, Verbatim Record of the Third Meet-
ing, uN TCoR, 6th sess, 3rd mtg, uN Doc T/PV.205 (23 January 1950) 23-24; Draft Trusteeship Agreement 
for the Territory of Somaliland under Italian Administration, uN GAoR, 5th sess, Supp No 10, uN Doc 
A/1294(SuPP) (27 January 1950) para 1. 
24  Kay, above n 10, 788-790.
25  Hassan, above n 2, 33; Chowdhuri, above n 2, 135.
26  The Council of Foreign Ministers was composed of the Foreign Ministers of the principal Allied powers 
as China. 
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of the Territory, the contents of the Agreement resembled more of an outlet of imperialist 
interests than the promises of decolonisation heralded by the Charter and its architects.27 

A   Historical Context

The Agreement was largely the result of a concerted international attempt to resolve 
the remaining issues of sovereignty following the detachment of colonial territories from 
Italy via the Treaty of Peace with Italy.28 Italy’s begrudging renunciation of all rights and 
title in relation to the former Italian Somaliland caused a vacuum of authority to which it 
was not immediately clear who would fill.29 For most of the 1940s, Britain had exercised 
a military occupation over the territory, though there was no intention that this would 
continue indefinitely.30 up until late-1948, the principal Allied powers collectively 
referred to as the Four Powers – united States, union of Soviet Socialist Republics, 
united Kingdom, and France – sought to reach an arrangement for the former Italian 
territories as between themselves.31 much has been written about the multiple competing 
interests that arose from the negotiations between the Four Powers, and a failure to 
compromise between these interests would eventually result in the appointment of the 
UN as the final arbitrating power.32 

Before discussing the case of the former Italian Somaliland as it reached the 
Trusteeship Council, there are several salient factors that must be considered. First, in the 
time that the Four Powers dealt with the Territory, a Commission of Investigation was 
appointed to examine the current state of the Territory, and produced recommendations 
as to the appropriate disposal of the Territory.33 In this endeavour, the purported aim 
of the Four Powers was to ascertain ‘the wishes and welfare of the inhabitants and 
the interests of peace and security.’34 Although the means and methods by which the 
Commission conducted its affairs were at times questionable, its findings indicated a 

27  Hassan, above n 2, 50; Trusteeship Council, Verbatim Record of the Third Meeting, uN TCoR, 6th sess, 3rd 
mtg, uN Doc T/PV.205 (23 January 1950) 1-50. 
28  Treaty of Peace with Italy, opened for signature 10 February 1947, 49 uNTS 747, (entered into force 15 
September 1947), art 23 (‘Treaty of Peace’).
29  Notably, however unsurprising, the British did not consider it a possibility to leave the administration of the 
Territory to its inhabitants. Without diminishing the effects of the repressive fascist Italian regime, whereby 
political mobilisation was entirely supressed, the most prominent local political movement – the Somali 
Youth League – all but confirmed an acquiescence to British policy towards the late 1940s. See especially, 
estelle Sylvia Pankhurst, Ex-Italian Somaliland (Watts & Co., 1951) 180.
30  Pankhurst, above n 28, 148-175; Rennell Rodd, British Military Administration of Occupied Territories in 
Africa: During the Years 1941–1947 (His Majesty’s Stationery Office, 1948) 157-158, 333. 
31  As set out in Annex XI of the Treaty, the Four Powers gave themselves a year from the ratification of the 
Treaty to reach an agreement as to the territories concerned; Treaty of Peace annex XI (‘Joint declaration by 
the Governments of the Soviet Union, of the United Kingdom, of the United States of America, and of France 
concerning Italian territorial possessions in Africa’). 
32  Bureau of Public Affairs, Foreign Relations of the United States 1948 (united States Government Printing 
Office, 1974) vol 3, 943, 951–952; Benjamin Rivlin, The United Nations and The Italian Colonies (Carnegie 
endowment for International Peace, 1950) 25-27.
33  Treaty of Peace annex XI(4).
34  Ibid XI(2).
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general aversion towards a return of an Italian presence in the Territory.35 These findings 
would later acquire an additional significance in light of the steps taken by the General 
Assembly and Trusteeship Council in resolving the issues presented by the Territory. 
Second, the uniqueness of the Territory raised several procedural issues for the Council 
to confront, including the composition of the Council and drafting Committee, the 
hearing of local inhabitants, and the arrangement for the transition of administration. 
Third, the burgeoning anti-colonial sentiment across the Global South which was felt 
by the Council as it dealt with the Territory. Each of these factors influenced in some 
way the responses of the Council and the eventual Agreement, of which a detailed 
examination reveals many of the internal inconsistencies of the Council and ITS.

B   Construction of the Trusteeship Agreement

1 Drafting of the Trusteeship Agreement 

For several interrelated reasons, in addressing the issue of the Territory, the uN dealt 
exclusively with the nature and form of trusteeship to be applied to the Territory, rather 
than the principle of trusteeship itself.36 With this as a starting point, a number of sub-
committees examined the possible options for trusteeship in Italian Somaliland during 
the second portion of the Third Session of the General Assembly.37 While the specificities 
of individual draft resolutions and proposals by participating member States varied, the 
general purpose of each attempt at constructing a trusteeship for the Territory hinged 
on a colonial/anti-colonial nexus.38 later in the Session, a Draft Resolution of Sub-
Committee 15 of the First Committee (peace, security, and disarmament) was presented 
to the General Assembly in plenary session.39 The Resolution adopted by the Committee 
would have allowed for a return of Italy to the Territory.40 The Assembly rejected this 
proposal primarily because it appeared to negate the ‘wishes of the inhabitants’ in 
favour of other considerations.41 The issue would not be discussed again until the Fourth 
Session. 

35  For a discussion of the discursive implications and consequences of the Commissions’ activities in Italian 
Somaliland, see Hassan, above n 2, 50-58; Four Power Commission of Investigation for the Former Italian 
Colonies, Report on Italian Somaliland (Council of Foreign ministers, 1948) vol 2, 119. 
36  Four Power Commission of Investigation for the Former Italian Colonies (‘Four Powers Commission’), 
Report on Italian Somaliland, vol 2 (1948) app 2 s 2 ch 4(A) 3.
37  Report of Sub-Committee 15 to the First Committee, 1st Comm, 3rd sess, Agenda Item 13(66), uN Doc 
A/C.1/466 (11 May 1949) [26].
38  Proposals — Union of Soviet Socialist Republic, 1st Comm, 3rd sess, Agenda Item 13(66), uN Doc 
A/C.1/433 (9 April 1949); Draft Resolution — United Kingdom, 1st Comm, 3rd sess, Agenda Item 13(66), uN 
Doc A/C.1/446 (3 may 1949); Draft Resolution — India, 1st Comm, 3rd sess, Agenda Item 13(66), uN Doc 
A/C.1/448, Corr 1 (4 may 1949); Draft Resolution — Iraq, 1st Comm, 3rd sess, Agenda Item 13(66), uN Doc 
A/C.1/456 (9 may 1949); Rivlin, above n 31, 20-22. 
39  Report of Sub-Committee 15 to the First Committee, 1st Comm, 3rd sess, Agenda Item 13(66), uN Doc 
A/C.1/466 (11 May 1949) [26]. 
40  Ibid. 
41  Question of The Disposal of The Former Italian Colonies, uN GAoR, 3rd sess, 216th plen mtg, uN Doc A/
PV.217 (17 May 1949) [533]; Question of The Disposal of The Former Italian Colonies, uN GAoR, 3rd sess, 
218th plen mtg, UN Doc A/PV.218 (17 May 1949) [593]. 
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Negotiations by the First Committee continued through to late 1949, by which 
point the obstacles to the construction of trusteeship had been greatly reduced.42 In the 
resulting Resolution of the Committee, the application of trusteeship to the Territory with 
Italy as the Administering Authority remained largely intact, with a few exceptions.43 
These exceptions included a Declaration of Constitutional Principles to be annexed 
to the Agreement, and a fixing of the duration of trusteeship (without the possibility of 
extension by the General Assembly).44 The content of the Committee’s proposal was later 
approved by the Assembly in Resolution 289(IV), allowing for an interim transition of 
occupation to Italy while the final Agreement was drafted by the Trusteeship Council.45 
Throughout this process, and as suggested by Rivlin, there were substantial attempts to 
reduce the ‘pro-Italian features’ of any trusteeship proposal by the uN.46 This was done 
with a view to garnering support, at the very least, for Italian trusteeship more generally. 
It appears that many of the Four Powers and similarly aligned States were conscious of 
the overwhelming rejection of a return of Italian rule by the inhabitants of the Territory 
as outlined in the report of the Commission of Investigation.47 However, contrary to 
these efforts, the rationale for Italian-administered Somaliland remained unconvincing 
when examining the records of the Fourth Session.48

The dynamics that persisted at the Assembly in the negotiations of a trusteeship 
for the Territory similarly pervaded those of the Trusteeship Council at its Sixth 
Session. The primary drafting of the Agreement took place in January 1950 and was 
delegated to a Drafting Committee comprised of six member States.49 The content of 
that draft was then put to the Council where amendments were raised and voted on by 
all participating States. The most significant areas of contention involved the rights and 
powers exercisable by the General Assembly, Trusteeship Council, Advisory Council 
(as created by the Agreement), and the protections afforded to the inhabitants of the 

42  Hassan, above n 2, 25.
43  Report of Sub-Committee 17 to the First Committee, 1st Comm, 4th sess, Agenda Item 19, uN Doc 
A/C.1/522 (1 November 1949) [29]–[30]. 
44  Ibid; Lawrence S. Finkelstein, Somaliland Under Italian Administration: A Case Study in United Nations 
Trusteeship (Woodrow Wilson Foundation, 1955) 3-4.
45  Question on the Disposal of the Former Italian Colonies: Report of the First Committee (A/I089) and 
Report of the Fifth Committee (A/II09) (Concluded), GA Res 289 (IV), uN GAoR, 4th sess, 250th plen mtg, 
Agenda Item 19, UN Doc A/Res/289(IV)A (adopted 21 November 1949) paras [5], [8].
46  Rivlin, above n 31, 42. 
47  Hassan, above n 2, 24-25.
48  Question of The Disposal of The Former Italian Colonies (Continued), uN GAoR, 4th sess, 279th plen mtg, 
UN Doc A/C.1/SR.273-340 (1 October 1949) [26]–[27]; Walter Bowring, ‘Great Britain, The United States, 
and The Disposition of Italian east Africa’ (1992) 20(1) Journal of Imperial and Commonwealth History 
101-102.
49  The Drafting Committee was made up of rrepresentatives of the Dominican Republic, France, Iraq, the 
Philippines, the united Kingdom, and the united States; Special Report of the Trusteeship Council, uN 
GAoR, 5th sess, Supp No 10, uN Doc A/1294(SuPP) (27 January 1950) para 3.



A Mandated Spectre: The Present Anomaly of the United Nations International Trusteeship System

(2017) 2 Perth International Law Journal 28 35 

Territory. These areas relate to the following draft provisions:50

1. The provision on the right of members of the Advisory Council to make reports to the 
Trusteeship Council.

2. The provision on the educational annex. 

3. The provision on the protection of the rights of the indigenous population over land and 
other natural resources.

4. The Declaration of Constitutional Principles forming an annex to the Agreement. 

While debated at the Council, the objections raised by certain member States as 
to the content of the draft Agreement further highlight the difficulties encountered by 
the Council, and indeed the ITS itself, to reconcile the aspirations of formerly colonial 
peoples and the interests of then colonial States. The amendments proposed in respect 
of article 5 by Pierre Ryckmans, the Belgian delegate and former Governor-General of 
the Congo, may be considered as an example.51 The original text of the article provided 
that the ‘Council may, in agreement with the Administering Authority, conduct special 
investigations or enquiries when it considers that conditions in a Trust Territory make 
such action desirable.’52 Ryckmans questioned the necessity of the provision, as it did 
not appear in any other Agreement and was not expressly allowed for in the Charter.53 
In response, the Rapporteur of the Committee suggested that the non-member status of 
the Administering Authority required more exceptional provisions so that ‘the authority 
of the Council to conduct special investigations or enquiries may [not] be questioned.’54 
Impliedly, this was also a provision introduced by the ‘anti-colonial bloc’ to further 
protect the interests of the inhabitants of the Territory. Despite this justification, upon 
voting, an amendment by Ryckmans was successful in reducing the effect of article 5 to 
that of a purely supervisory one.55 

In substance, the approach taken by the Council in drafting the Agreement was 
also informed by the lack of representation of inhabitants of the Territory. This was 
despite the fact that the Council had attempted to make allowances for ‘representatives 
of local opinion, such as representatives of political parties and other organizations in 
Somaliland to express their views before it if they so desired.’56 However, when taking 
account of the treatment of such opinions earlier in the Third and Fourth Sessions of 

50  As adapted from the remarks of the Chinese Delegation to the Trusteeship Council; Trusteeship Council, 
Verbatim Record of the Third Meeting, uN TCoR, 6th sess, 3rd mtg, uN Doc T/PV.205 (23 January 1950) 4.
51  Ibid 27.
52  Ibid 29. 
53  However, Ryckmans did concede that Article 86(d) of the Charter impliedly allowed for the inclusion of 
such a provision; Ibid 29-30.  
54  Ibid 29. 
55  Ibid 31. 
56  Special Report of the Trusteeship Council, uN GAoR, 5th sess, Supp No 10, uN Doc A/1294(SuPP) (27 
January 1950) para 3.
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the Assembly, and even before the Commission of Investigation, the likelihood that any 
such opinions would have been considered with the appropriate level of respect remains 
low. This view was echoed by the Somali Youth league (SyL), the most prominent 
political movement in the Territory at the time:

Against the clearly expressed wishes and welfare of the overwhelming majority of our 
people, the General Assembly of the united Nations during the last session approved the 
unjust imperialist claims of Italy for restoration of her oppressive rule in Somaliland. By so 
doing the Assembly not only disregarded the wishes and welfare of the Somali people, but 
also violated the fundamental principle embodied in the united Nations Charter, namely, the 
right of self-determination.57

Similarly, Rivlin has suggested that Resolution 289(IV), which empowered the 
Council to begin the drafting process, was itself negligent of the sentiments of the local 
population:

In calling for the return to Italy of Italian Somaliland and Tripolitania, the resolution 
flew in the face of the findings of the Four Powers Commission of Investigation: the native 
inhabitants of the colonies were overwhelmingly opposed to a return to Italian rule. It 
disregarded Italy’s record of helplessness and stagnation so far as the native populations were 
concerned, let alone the record of oppression under fascism.58

But perhaps most indicative of the Council’s approach to such issues as political 
representation was the involvement of enrico Cerulli, the representative of the Italian 
delegation, in the debate and drafting of the Agreement. Cerulli had previously served 
as Governor of ethiopia in 1937, during which time he was alleged to have committed 
war crimes as part of the Fascist Italian conquest of Africa Orientale Italiana (AOI), 
and was involved in the practice of forced labour in the Territory.59 Thus, this raises 
several concerns in terms of the procedural fairness of the Council’s drafting process 
and consequences of this for the ITS’s ability to give full effect to the requirements of 
the Charter. 

2 Powers of the Administering Authority 

The Agreement included a number of expansive and significant powers granted to the 
Administering Authority. Article 7 of the Agreement conferred unto the Authority ‘full 

57  Letter Dated 9 November 1950 From Representatives of The Somali Youth League and The Hamar Youth 
Club to the Secretary-General, uN GAoR, 5th sess, Agenda Items 21, uN Docs A/C.4/183 (15 November 
1950). 
58  Benjamin Rivlin, ‘The Italian Colonies and the General Assembly’, (1949) 3(3) International Organization 
469.
59  The AOI consisted of Italy’s main colonial territories in East Africa after consolidation in 1936 (Italian 
Somaliland, ethiopia, eritrea, and later, the British Somaliland Protectorate). See Richard Pankhurst, ‘Italian 
Fascist War Crimes in ethiopia: A History of Their Discussion, from the league of Nations to the united 
Nations (1936–1949), (1999) 6(1–2) Northeast African Studies 127-128; Pankhurst, above n 28, 264.
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powers of legislation, administration and jurisdiction in the Territory.’60 At all times, 
the exercise of these powers was to be subject to conformity with the Charter, other 
terms of the Agreement, and the annexed Declaration.61 A second source of power under 
article 7 allowed for the Authority ‘to apply to the Territory, temporarily and with such 
modifications as are considered necessary, such Italian laws as are appropriate to the 
conditions and needs of the Territory and as are not incompatible with the attainment of 
its independence.’62 In respect of the law relating to land use and sale, article 14 further 
constrained the powers of the Authority to take due consideration of the ‘customs of the 
indigenous population and respect their rights and safeguard their interests, both present 
and future.’63 This article itself was the subject of contention during the drafting of the 
Agreement as certain member States objected to the limitation of the Authority’s powers 
in this area.64 It must also be noted that article 14 itself contained two ‘escape clauses’ 
by which the Authority could circumvent these constraints by alienating land, not by fee 
simple conveyance, but by ‘lease or grant of concession for a period to be determined 
by law.’65 Presumably, this would be Italian law applied to the Territory via article 7. 
Secondly, the protections of article 14 did not apply to the municipality of Muqdisho, by 
far the most populous and urbanised area at the time.66 

C   Evaluation of Trusteeship as an Indicator of the ITS

most assessments of the experiment of trusteeship in Somaliland conclude that 
it was largely unsuccessful in producing a model, independent, and viable State.67 
This literature points to several possible reasons for this outcome, ranging from the 
limited time allowed for trusteeship to the inadequacy of the Administering Authority.68 
However, this literature strangely overlooks some of the more fundamental flaws of the 
Agreement process — chiefly, the almost complete lack of engagement, consultation, or 
approval of the local inhabitants to a return of Italian administration. Del Boca alludes 
to this in his assessment of the Authority’s performance:

[A]n absolutely plethoric bureaucratic-administrative organization was created in 
Somalia, which moreover reproduced all the defects of the metropolitan [Italian] organization 

60  Draft Trusteeship Agreement for the Territory of Somaliland under Italian Administration, uN GAoR, 5th 
sess, Supp No 10, uN Doc A/1294(SuPP) (27 January 1950) art 7. 
61  Ibid. 
62  Ibid. 
63  Ibid art 14. 
64  Trusteeship Council, Verbatim Record of the Fifth Meeting, uN TCoR, 6th sess, 5th mtg, uN Doc T/PV.207 
(25 January 1950) 25-39.
65  Draft Trusteeship Agreement for the Territory of Somaliland under Italian Administration, uN GAoR, 5th 
sess, Supp No 10, uN Doc A/1294(SuPP) (27 January 1950) art 14.
66  Ibid. 
67  Paolo Tripodi, ‘Back to The Horn: Italian Administration and Somalia’s Troubled Independence’ Interna-
tional Journal of African Historical Studies (1999) 32(2–3) 359-380;  m. Reviglio Della Veneria, The United 
Nations, Italy and Somalia: A ‘sui generis’ Relation 1948-1969 (master’s Thesis, utrecht universiteit, 2014); 
Paolo Tripodi, The Colonial Legacy in Somalia (macmillan Press, 1999). 
68  Ibid. 
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and included completely outmoded institutes and systems, which were, above all, disconnected 
from the Somali reality.69 

Such an assessment holds great significance for the ITS as the role of the Council in 
creating and supervising trusteeship in the former Italian Somaliland was unprecedented 
up to that point. Castagno notes that of all the Trust Territories under the purview of the 
Council, no ‘other trust territory has been watched over so jealously by its international 
guardian as has Somalia, which has long been viewed as the special ward of the united 
Nations.’70 It is for this reason that the response of the ITS to this issue in the former 
Italian Somaliland is so valuable in understanding the flaws of the System itself. If 
the interests of the inhabitants of such a closely watched Territory could be so easily 
compromised with those of then colonial States, much of the self-determinative 
foundations of chs XII–XIII of the Charter become almost irrelevant in the procedural 
functions of the Council and ITS. It can be further deduced that the Council was only 
ever as supportive of the process of decolonisation as allowed by its composition, or the 
General Assembly itself.71 But perhaps the clearest indication of the failure of trusteeship 
in the former Italian Somaliland was the eventual dissolution of the democratic Somali 
Republic in 1969, just 9 years after the end of the Agreement, by way of the dictatorship 
of Mohamed Siad Barre. From the historical record, it is difficult to determine exactly 
how the Agreement would have differed had a greater emphasis been placed on local 
interests, though it may at least be understood that the inhabitants would likely have 
been more receptive to trusteeship in the alternative. 

Iv     conclusIon

For the better part of two decades, the ITS has been defunct without any Trust 
Territory to supervise or monitor. Any possibility of revival remains distant and, in the 
ensuing period, there have been a number of calls to reform or altogether abandon the 
project of trusteeship at an international level. However, these proposals often lack a 
historical orientation and too readily overlook the development of trusteeship as an 
international public law concept. Similarly, the close and uncomfortable relationship 
between trusteeship and european imperialism is still largely underexplored by the 
literature. By using the Trust Territory of Italian Somaliland as an example, this paper 
has demonstrated how the response of the Trusteeship Council was very much influenced 
by several competing, and often contradictory, factors that ultimately displaced the 
interests of the inhabitants of the Territory. The problems of the ITS can therefore 

69  Angelo Del Boca, ‘The Myths, Suppressions, Denials and Defaults of Italian Colonialism’ in Patrizia Pa-
lumbo (ed), A Place in The Sun: Africa in Italian Colonial Culture from Post-Unification to The Present 
(university of California Press, 2003) 31 (emphasis added). 
70  Alphonso A. Castagno, ‘Somali Republic’ in James Smoot Coleman and Carl G. Rosberg, Jr. (eds), Politi-
cal Parties and National Integration in Tropical Africa, Berkeley, (university of California Press, 1964) 512.
71  This is suggested by the findings of Kay; Kay, above n 24.
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be viewed as one of continual compromise, by which the Council rarely developed a 
coherent response to the process of decolonisation as it was consistently preoccupied 
with the difficulty of bridging the chasm between colonial and anti-colonial Member 
States. Consequently, any attempt at reforming or abolishing the ITS must adequately 
grapple with this history first. 
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CHILD SOLDIERS AND INTERNATIONAL 
CRIMINAL LAw: IS THE EXISTING LEGAL 

FRAMEwORK ADEQUATE TO PROHIBIT THE 
USE OF CHILDREN IN CONFLICT?

sAndhyA nAir*

Child soldiers are a prevalent international issue. It is projected that 250 000 – 500 
000 children are engaged in armed conflict universally. The primary goal of this research 
paper is to examine existing international criminal legislation governing the prevention 
of recruitment, enlistment, conscription and the use of child soldiers. To this end, the case 
study of Sierra Leone will be used to assess the effectiveness of current international law 
standards. It will be demonstrated that as the development of international law vis-à-vis 
child soldiers gains headway on paper, progress on the ground falls behind. It is vital that 
the international system take steps to bridge this gap in order to ensure that international 
law is proportionate with practical application in the international system. The argument is 
therefore made that existing legal standards are insufficient by themselves and concurrently 
the international community needs to improve enforcement to meet these insufficient stan-
dards. Until this happens, there will not be adequate deterrence to ensure the prohibition of 
the use of children in conflict, and consequently these children will remain largely unpro-
tected within the international criminal law framework.

‘When they came to my village, they asked my older brother whether he was ready to 
join the militia. He was just 17 and he said no; they shot him in the head. Then they asked 
me if I was ready to sign, so what could I do – I didn’t want to die.’1 

- A 13-year-old former child soldier from the Democratic Republic of the Congo

I     IntroductIon

on 10 July 2012, Congolese warlord, Thomas lubanga was found guilty by the In-
ternational Criminal Court (ICC) of abducting children under the age of 15 and forcing 
them to fight in the Democratic Republic of the Congo’s eastern Ituri region.2 Since 
lubanga’s conviction, the phenomenon of child soldiers has attracted increased atten-

* Sandhya Nair, Double masters with Distinction in International Relations and International law (universi-
ty of Western Australia). Responsibility for the text lies with this author and all errors are hers alone.
1  Karen Allen, Bleak Future for Congo’s Child Soldiers (25 July 2006) BBC <http://news.bbc.co.uk/2/hi/
africa/5213996.stm>.
2  Fanny Leveau, ‘Liability of Child Soldiers Under International Criminal Law’ (2013) 4(1) Osgoode Hall 
Review of Law and Policy 36, 36.
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tion from the international community. While the international criminal law framework 
is firm in governing crimes perpetrated by adults, there appears to be a gap when ap-
plied to crimes committed by minors. This has led to an increase in the recruitment, 
enlistment, and use of minors who participate actively in times of conflict. Today, it is 
estimated that 250 000 – 500 000 children are engaged in armed conflict internationally.3 
Around 300 000 of those children are believed to be actively engaged in combat and of 
those 300 000, approximately 120 000 are thought to be operating within Africa.4 

The primary goal of this research paper is to examine existing international criminal 
legislation governing the prevention of recruitment, enlistment, conscription and the use 
of child soldiers. In this regard, the case study of Sierra leone will be used to assess the 
effectiveness of current international law standards. It will be demonstrated that as de-
velopment of international law vis-à-vis child soldiers gains headway on paper, progress 
on the ground falls behind. Consequently, a gap is created between the advancement in 
the law and the application of this law on the ground. It is vital that the international 
system take steps to bridge this gap to ensure that international law is proportionate with 
practical application within the international system. The argument is therefore made 
that existing legal standards are insufficient by themselves and concurrently, that the 
international community must improve enforcement in order to meet these insufficient 
standards. Until this happens, there will not be adequate deterrence to ensure the prohi-
bition of the use of children in conflict and, consequently, children will remain largely 
unprotected within the international criminal law framework.

II     defInIng and concePtualIsIng chIld soldIers

To fully comprehend and appreciate the complexities surrounding the recruitment 
of child soldiers; it is important to elaborate on the phenomenon of child soldiers and in 
doing so address a few crucial issues.

A   Defining a ‘Child’

Defining the concept of a ‘child’ for international law is a relatively arduous task.5 
The failure to provide a precise definition of ‘the child’ in the field of international law 
resonated particularly strongly in the field of international human rights law.6 Together, 
the main united Nations human rights treaties as well as the leading regional human 
rights agreements encompass allusions to ‘the child,’ ‘young persons,’ ‘juveniles’ or 
‘minors.’7 This language may be indicative of the developing recognition of the child, 

3  Timothy Webster, ‘Babes with Arms: International Law and Child Soldiers’ (2007) 39(2) The George Wash-
ington International Law Review 227, 227.
4  Ibid 231.
5  Claire Breen, ‘When is a Child not a Child? Child Soldiers in International Law’ (2007) 8(2) Human Rights 
Review 71, 71.
6  Ibid 76. 
7  Ibid 81.
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acknowledging the additional advancement of the child from being afforded distinct 
measures of protection to being afforded complete independence and the corresponding 
rights and responsibilities that come with such recognition.8 In paragraph 4 of its Gen-
eral Comment on article 24 of the International Covenant on Civil and Political Rights 
(ICCPR), the united Nations Human Rights Committee made the following comments 
with regard to the protective safeguards to be bestowed on a child:

The right to special measures of protection belongs to every child because of his status as 
a minor. Nevertheless, the Covenant does not indicate the age at which he attains his majority. 
This is to be determined by each State party in the light of the relevant social and cultural 
conditions. 9

Consequently, it provides that states should denote in their state reports the time at 
which the child gains their particular age of majority and age of criminal responsibility.10 
Importantly, the Committee emphasises that the age for the enumerated purposes cannot 
be fixed irrationally low and that under no circumstances should a state party liberate 
itself from its duties under the Covenant.11 Acknowledgement of the necessity for flex-
ibility in outlining the concept of ‘the child’ is further demonstrated in the drafting of 
article 1 of the United Nations Convention on the Rights of the Child (CRC): 

[F]or the purposes of the present Convention, a child means every human being below the 
age of eighteen years unless under the law applicable to the child, majority is attained earlier.12

Similarly, the general standards for periodic reports require state parties ‘to provide 
relevant information with respect to article 1 of the Convention, including any differ-
ences between national legislation and the Convention on the definition of the child.’13 

States are therefore requested to record data on the minimum legal age established 
by municipal law for instances involving, ‘inter alia, voluntary enlistment, and conscrip-
tion into the armed forces.’14 Though it could be disputed that the requirements of article 
1 considerably weaken the definition of ‘the child’ within international law, such flexi-
bility is not harmful to a case advocating for the proscription on child soldiers below the 
age of 18 years.15 Claire Breen argues that the bearing of the age of majority standard 
must also be measured together with clearer doctrines of international human rights law, 

8  Ibid 81.
9  Human Rights Committee, General Comment No 17: Article 24 (Rights of the Child), 35th sess, uN Doc 
CCPR/C/GC/17 (7 April 1989) [4]
10  Ibid.
11  Ibid.
12  Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 uNTS 3 (entered 
into force 2 September 1990) art 1.
13  Committee on the Rights of the Child, General Guidelines Regarding the Form and Content of Periodic 
Reports to be Submitted by States Parties under Article 44, Paragraph 1(b) of the Convention, 13th sess, 343rd 
mtg, CRC/C/58 (20 November 1996, adopted 11 October 1996) [24].
14  Ibid.
15  Breen, above n 5, 81.
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specifically the prohibition of imposing the death penalty on children below the age 
of 18 by such treaties as the ICCPR,16 the CRC,17 and, most recently, the Statute of the 
International Criminal Court (Rome Statute).18 The majority standard is established at 
the age of 18, with no allowance being made for municipal legal provisions established 
on the age of majority. Whilst the provisions in article 1 of the Convention suggests a 
degree of flexibility to attract the maximum number of states, the condition necessitating 
the providing of information on numerous legal minimum ages nevertheless demon-
strates that a range of ages is pertinent for the incremental achievement of autonomy.19 
The innate flexibility of such provisions, which have to be contemplated in view of the 
Human Rights Committee’s remarks, allows for the upward manipulation of the age of 
majority in order to restrict the age of soldiers to those above 18 years. Contemporary 
issues such as the prevalence of recruitment of child soldiers within international law 
despite these restrictions expose the determinations of some individuals within the inter-
national system to continue manipulating the law to their advantage. 

B   Child Soldiers

1 Defining a Child Soldier

A child soldier is defined as: 

[A]ny person under eighteen years of age who is part of any kind of regular or irregular 
force or armed group in any capacity including, but not limited to cooks, porters, messengers 
and anyone accompanying such groups, other than family members.20

This definition extends to any individual below the age of 18 who is an active partic-
ipant in, or is associated with, armed forces or groups.21 

2 The Recruitment of Child Soldiers

An assortment of factors contributes to the significant number of children 
in combat. This section analyses the issue from two standpoints. First, from the 
standpoint of a recruiter, concentrating on why children are preferred during 
armed conflict. Secondly, from the standpoint of children. more specifically, 
an examination of the reasons behind why youths join armed forces and their 
suitability for combat will be undertaken. 

16  International Convention on Civil and Political Rights, opened for signature 16 December 1966, 999 
uNTS 171 (entered into force 23 march 1976), art 6, (‘ICCPR’).
17  Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 uNTS 3 (entered into 
force 2 September 1990), art 37, (‘CRC’).
18  Rome Statute of the International Criminal Court, opened for signature 17 July 1998, 2187 uNTS 90 (en-
tered into force 01 July 2002), art 26. 
19  Breen, above n 5, 81.
20  David J Francis, ‘“Paper Protection” Mechanisms: Child Soldiers and the International Protection of Chil-
dren in Africa’s Conflict Zones’ (2007) 45(2) The Journal of Modern Africa Studies 207, 210.
21  Ibid 211.
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(a) Recruiter’s Perspective

Traditionally, international conflicts blur the lines between non-combatants and com-
batants, and minors are increasingly discovering themselves in war zones and entering 
directly into armed conflict.22 military recruiters in war-torn regions employ various tac-
tics in order to obtain child soldiers. Traditionally, force is the tool of choice. Any choice 
that a child may have regarding armed conflict is eliminated when they are involuntarily 
recruited. military units will habitually snatch children right off the street, or anywhere 
they can be found.23 A prominent aspect in the conscription stems from their plen-
itude. Decades, if not centuries, of warfare in states such as Iraq, Somalia, and 
Sierra leone have reduced the available pool of adult combatants.24 Faced with 
shortages of ‘manpower’, militias and state armed forces turn to children to fill 
the ranks. Additionally, recruiters may prefer children for more sinister reasons. 
Primarily, their innocence entices individuals who seek to mould susceptible 
minds, and teach them to commit horrific acts.25 Furthermore, armed forces pre-
fer youths as their physical qualities can be advantageously manipulated on the 
battlefields. As a former soldier of the Mozambican National Resistance stated, 
youths both ‘have more stamina’ and ‘are better at surviving in the bush’ than 
adults.26 Additionally, their size, weight, and agility make them better suited 
to certain activities. Youths have been employed in typical infantry duties, as 
spies, couriers, saboteurs, and marksmen, in explosives and mine detonation, 
suicide missions, and as human shields.27

(b) Child’s Perspective

While a majority of children are forced into military service, some enter voluntari-
ly.28 However, it is debatable how any child in these situations could make a ‘voluntary’ 
choice.29 Scholars cite a panoply of reasons that children join the armed forces. often, 
countries devastated by warfare have seen the basic functions of society broken down. 
As a result, Ilene Cohn argues that child soldiers enlist ‘to survive, to seek vengeance, 
to protect their families, to emulate their peers, to forge their identities as warriors or 
heroes, to overcome feelings of helplessness, or for lack of a better alternative.’30 Conse-
quently, an extreme level of anxiety underwrites their motivation to enlist.31 Additional-

22  Crystal E Lara, ‘Child Soldier Testimony Used in Prosecuting War Crimes in the International Criminal 
Court: Preventing Further Victimization’ (2011) 17(2) Southwestern Journal of International Law 309, 313.
23  Justin Coleman, ‘Showing its Teeth: The International Criminal Court takes on Child Conscription in the 
Congo, but is its bark worse than its bite?’ (2008) 26(3) Penn State International Law Review 765, 766.
24  Webster, above n 3, 234.
25  Ibid.
26  Lisa Hughes, ‘Can International Law Protect Child Soldiers?’ (2000) 12(3) Peace Review 399, 402.
27  Jay Williams, ‘The International Campaign to Prohibit Child Soldiers: A Critical Evaluation’ (2010) 15(7) 
The International Journal of Human Rights 1072, 1075.
28  Coleman, above n 23, 769.
29  Ibid.
30  Ilene Cohn, ‘The Protection of Children and the Quest for Truth and Justice in Sierra Leone’ (2001) 55(1) 
Journal of International Affairs 35, 55.
31  Coleman, above n 23, 769.
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ly, most child soldiers lack a basic understanding of the conflict they expect to join and 
are therefore incapable of formulating a rational judgment with regard to the combat. 
In this regard, international legal standards need to be revised to ensure protections are 
afforded to these minors and that the use of children in conflicts is prohibited. 

III     current InternatIonal mechanIsms for the ProtectIon of chIldren 
In conflIct

The state of children in armed conflict, and in particular child soldiers, has 
paved the way for the adoption of various international legal mechanisms aimed 
at the protection of children. 

A   International Humanitarian Law

Traditionally, a child’s function in combat was that of ‘innocent bystander.’32 
However, in the aftermath of the Second World War, the nature of armed conflict 
underwent a tremendous shift. Intrastate conflicts of insurgence, often taking the 
form of guerrilla warfare, were commonly being conducted against colonial, authoritar-
ian or totalitarian regimes.33 Adolescents partook in these conflicts in growing numbers 
and, as a result, two Additional Protocols to the Geneva Conventions (AP I and AP II), 
adopted in 1977, recognised children as potential combatants for the first time in inter-
national law.

1 The Additional Protocols to the Geneva Conventions

Initial condemnations of the practice of child soldiers can be found in both 
AP I and AP II. While the original Geneva Conventions regarded children as individ-
uals needing special protection,34 the ensuing Additional Protocols considerably trans-
formed, or conceivably restructured, the concept of a child’s needs. Article 77(2) of AP 
I holds: 

The Parties to the conflict shall take all feasible measures in order that children who have 
not attained the age of fifteen years do not take a direct part in hostilities and, in particular, they 
shall refrain from recruiting them into their armed forces. In recruiting among those persons 
who have attained the age of fifteen years but who have not attained the age of eighteen years, 
the Parties to the conflict shall endeavor to give priority to those who are oldest.35

While article 77 intends to provide protection for children, the question of whether 
it offers sufficient protection must be raised. First, the specified minimum age for con-

32  Hughes, above n 26, 400.
33  Ibid.
34  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims 
of International Armed Conflicts, opened for signature 12 December 1977, 1125 uNTS 3 (entered into force 
7 December 1978), art 77 (2), (‘Protocol I’).
35  Ibid. 
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scription is 15 and not 18 regardless that preference is to be given to the oldest child 
when recruiting. Another impediment is that children are only safeguarded when ‘fea-
sible’. To this end, often, most children fall under the cracks and are left unprotected 
by the legal system. moreover, the protection of children only applies when they are 
non-combatants and are consequently not involved in the conflict. As such, the API fails 
to contemplate the likelihood of children below the age of 15 taking part in the battle 
without being used as direct participants;36 a custom commonplace in numerous states.

Article 4(3) of AP II, which only applies to conflicts of a non-international nature, 
defines safeguards for children in conflict. Under article 4(3)(c), ‘children [under 15] 
shall neither be recruited in the armed forces or groups nor allowed to take part in hos-
tilities.’37 Further, it holds:

[t]he special protection provided by this Article to children [under 15] shall remain appli-
cable to them if they take direct part in hostilities despite the provisions of subparagraph (c) 
and are captured.38

once more there is a failure to increase the age threshold to 18. Nevertheless, in one 
regard, the interpretation in AP II is preferable to article 77 in AP I; the ‘feasibility’ pro-
vision is omitted. As such, all forms of participation, whether directly or indirectly, by 
children below the age of 15 in non-international conflicts is forbidden by this provision, 
unlike in AP I. 

B   International Human Rights Law

Human rights are the essential rights individuals should be afforded in relation to 
state authorities. As will be demonstrated in this section, the proscription of child sol-
diers is evident in the practices of international human rights law and equally in uni-
versal agreements and regional inter-state agreements. However, some murkiness still 
exists within existing legal frameworks that allow for manipulation and the continued 
trend of child soldiers. 

1 Convention on the Rights of the Child

The CRC firmly opposes the recruitment of child soldiers. The quickest and 
most widespread ratification of a treaty in history,39 it took less than a year to 
enter into force and won virtually universal recognition within a decade.40 Given 
the apparent universality of the CRC, it would be acceptable to assume that the 

36  Ibid.
37  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protections of 
Victims of Non-International Armed Conflicts, opened for signature 12 December 1977, 1125 uNTS 609 
(entered into force 7 December 1978, art 4(3) (‘Protocol II’). 
38  Protocol II, art 4(3)(d). 
39  Peter Warren Stringer, Children at War (university of California Press, 2006), 141.
40  Webster, above n 3, 238.
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age of majority it recognised – 18 years – has achieved global status and that 
anyone under 18 qualifies as a child.41 The CRC, nonetheless, espouses a more flex-
ible methodology to age with regards to child soldiery. 

Article 38(2) of the CRC holds that all ratifying states must take ‘all feasible mea-
sures’42 to ensure that youths below the age of 15 do not take direct part in armed con-
flicts.43 The language is similar to that of AP I to the Geneva Convention but the CRC 
takes the additional step of requiring all ratifying states to do everything feasible to deter 
children from partaking in armed conflicts. Under article 38(3), states are additionally 
forbidden from drafting children below the age of 15 and, as in AP I, necessitates states 
to preference the enlistment of older children when choosing between 15 to 18 year 
olds.44 While the level of commitment in the CRC largely echoes AP I, the provisions 
guarding child soldiers in the CRC were the fruit of protracted negotiations by its draft-
ers. Even the basic definitional material of in article 38(1) was strongly contested. For 
instance, the united States (US) representative objected to the inclusion of ‘to them’ 
after the word ‘applicable’ as the uS did not want to be bound by conventions to which 
it was not a party.45  

2 African Charter on the Rights and Welfare of the Child

The 1990 African Charter on the Rights and Welfare of the Child (ACRwC)46 is the 
only regional mechanism that addresses the issue of child soldiers.47 under article 22, 
ratifying states are required to ‘…take all necessary measures to ensure that no child 
takes a direct part in hostilities and refrain…from recruiting any child.’48 Indeed, the 
wording of the ACRWC is clearer than that in the CRC as it requires ratifying states 
to ‘take all necessary measures’ and additionally establishes a higher age threshold for 
enlistment and involvement, at the age of 18. Yet, as was the case with other legal in-
struments, the ACRWC fails in shielding the children who are already part of armed 
forces but not actively involved in hostilities. moreover, the ACRWC displays another 
shortcoming in that it is not applicable to intrastate rebel and insurgent units, which are 
the groups liable for the majority of the use of child soldiers.49 

C   International Criminal Law

41  Ibid.
42  CRC, art 38(2).
43  Ibid.
44  Jordan A. Gilbertson, ‘little Girls lost: Can the International Community Protect Child Soldiers’ (2008) 
29(1) University of La Verne Law Review 219, 229.
45  Sharon Detrick, A Commentary on the United Nations Convention on the Rights of the Child (BRIll, 
1999) 650.
46  African Charter on the Rights and Welfare of the Child, opened for signature 1 July 1990, CAB/leG 
24.9/49 (entered into force 29 November 1999) [hereinafter ACRWC]. 
47  Steven Freeland, ‘Child Soldiers and International Crimes – Should International law Be Applied?’ (2005) 
3(2) New Zealand Journal of Public and International Criminal Law 303, 308. 
48  ACRWC, art 22. 
49  Gilbertson n 43, 238.
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1 Rome Statute

For the most part, the Rome Statute establishing the ICC signified progress in the 
international legal protection of children. The treaty introduced important protective 
measures for children in armed conflict, including: labelling intentional attacks on ed-
ucational institutions as war crimes, affording special provisions for children as vic-
tims and witnesses, and excusing children below the age of 18 from prosecution by the 
court.50 most prominently, the recruitment of youths under the age of 15 into armed units 
or national armed forces is recognised as a war crime.51 The Rome Statute prohibits 
both ‘conscripting or enlisting children under the age of fifteen’52 and ‘using them to 
participate actively in hostilities.’53 While this wording is drawn mainly from the CRC 
and AP I,54 the Rome Statute nonetheless improves the protections afforded to children 
in one important respect. The inclusion of the expression ‘conscripting or enlisting’ 
implies that both actively recruiting children and passively allowing them to enlist are 
prohibited.55

Despite these improvements to the legal framework, critics still assert that the Rome 
Statute did not go far enough. Various non-governmental organisations such as Human 
Rights Watch have voiced displeasure that the age limit was established at 15 and not 
18 as suggested.56 Critics have additionally voiced discontent with the ambiguity of the 
phrase ‘participating actively in hostilities.’57 Confusion arose surrounding the expres-
sion’s applicability to purely direct participation as well as activities associated with 
combat developed. As such, an argument can be made that the Rome Statute should 
have been more precise in its prohibition of actions to ensure adequate protection for 
children in armed conflict. 

Iv     InternatIonal crImInal law and state PractIce: 
IdentIfyIng the gaP

It has been established that, under customary international law, the recruitment and 
use of children in armed conflict is a war crime.58 This is significant for two reasons. 
First, it conveys a symbolic message that could serve as a warning to anyone in viola-
tion of these customary international laws that they will be indicted and imprisoned.59 

50  Human Rights Watch, Promises Broken: An Assessment of Children’s Rights on the 10th Anniversary of the 
Convention on the Rights of the Child (1999) Human Rights Watch <https://www.hrw.org/legacy/press/1999/
nov/children.htm>. 
51  Ibid. 
52  Rome Statute, art 8(2)(b).
53  Ibid art 8(2)(e). 
54  William Schabas, An Introduction to the International Criminal Court (Cambridge, 3rd ed, 2007) 50. 
55  Ibid. 
56  Human Rights Watch, Child Soldiers (1999) Human Rights Watch <https://www.hrw.org/legacy/wr2k/
Issues-02.htm>. 
57  Ibid.
58  Francis, above n 19, 224.
59  Ibid.
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Secondly, it encourages an end to ‘the culture of impunity of recruitment and use of 
child soldiers.’60 

However, in order to guarantee that all children embroiled in conflict are equally 
protected, international legal mechanisms must have consistent definitions and provi-
sions. At present, it is evident that this is not the case. most statutes, conventions and 
treaties encompass their own individual definitions of child soldiers with regard to age 
parameters and the duties a child has to execute in order to be shielded under the rele-
vant ‘child’ provisions. Consequently, a uniform definition of ‘child soldier’ is vital to 
provide equal protection to children in armed conflict. 

The ACRWC contributes to the prohibition of the use of children in armed conflict 
as it explicitly protects children involved in armed conflicts.61 While only regional, it is 
important for several reasons. First, it recognises that the rights and welfare of the child 
are more important than the form of conflict in which the child participates.62 Next, 
the way in which a child is defined is not significant. The Charter establishes a child 
as anyone under the age of 18 consequently advancing existing international criminal 
protections for youths.63 Finally, the ACRWC asserts that ‘parties to the present Charter 
shall take all necessary measures to ensure that no child shall take a direct part in hos-
tilities and refrain in particular from recruiting a child.’64 The ACRWC is broader than 
the CRC and, while acting as a supplement to the CRC, also tries to remedy some of the 
flaws within the CRC. Notwithstanding all its advantages there remain limitations. The 
ACRWC has only just become binding on the African states, that have signed and rati-
fied it. In addition, while the states that did sign it may be bound, numerous others that 
have not signed nor ratified it remain unaffected. Moreover, article 1(3) states that ‘any 
custom, tradition, cultural or religious practice that is inconsistent with the rights, duties 
and obligations contained in the present Charter shall to the extent of such inconsistency 
be null and void.’65 Therefore, cultural and religious inconsistencies with the African 
Charter significantly raises the likelihood for non-compliance with the ACRWC. Within 
Africa, different regions vary significantly in their religious beliefs, social systems, and 
economic organisation. These factors make it impossible for states, and even commu-
nities within a single state, to have a common conception and understanding of the 
normative prescriptions set out by ACRWC.66 Until this is rectified, murkiness remains 
in the current existing legal system ensuring inadequate protections vis-à-vis children 
in armed conflict. 

60  Ibid.
61  Bhavani Fonseka, ‘The Protection of Child Soldiers in International law’ (2001) 2(2) Asia-Pacific Journal 
on Human Rights and Law 83, 83.
62  ACRWC, Article 22(3).
63  Ibid art 2.
64  Ibid art 22(2).
65  Ibid art 1(3).
66  Thoko Kaime, ‘The Foundations of Rights in the African Charter on the Rights and Welfare of the Child: A 
Historical and Philosophical Account’ (2009) 3(1) African Journal of Legal Studies 120, 133.
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To that end, another shortcoming relating to the protection of child soldiers is that 
most states in Africa, where the majority of the child soldiering occurs,67 find it difficult 
to integrate international treaties into their municipal legislation. It is traditionally ex-
pected that when states ratify international agreements, they consent to maintain certain 
‘fundamental rights and protection of children.’68 However, the enforcement of these 
mechanisms has not led to implementation within state jurisdiction.69 This fosters a con-
tentious debate on the correlation between international and domestic law.70 This debate 
raises numerous supplementary trepidations; for instance, effectiveness of international 
customary law in willing states to indict international crimes. To that end, several trea-
ties provide grounds for jurisdiction over international crimes.71 It is also recognised that 
every state has jurisdiction in international law to indict war crimes.72 The main issue is 
the unwillingness of states to utilise that influence. As a result, despite numerous treaties 
which recognise states’ jurisdiction and indeed responsibility to prosecute war crimes, 
few states have in fact prosecuted individuals for the recruitment or employment of 
child soldiers.

Antonio Cassese proposes four reasons as to why states have shied away from pros-
ecuting international war crimes. First, many states have not successfully passed the 
laws required to enforce appropriately sanctioned international treaties.73 Secondly, sev-
eral nations enter reservations when ratifying certain international treaties. As a result 
of these reservations the ratified international treaty holds no concrete legal efficacy.74 
Thirdly, certain states have shirked their international responsibilities by implementing 
laws that limit or reduce the extent of jurisdiction delineated in international treaties.75 
lastly, ‘national courts have developed in their judicial practice a restrictive tendency to 
limit as much as possible the impact of international rules or the exercise of jurisdiction 
by national courts over international crimes.’76 

v     InternatIonal crImInal law In PractIce: the case of sIerra leone

Important as these mechanisms might be, until they are enforced, not much can be 
done practically. Therefore, establishing state practice through temporary courts, such 
as the Special Court for Sierra leone (SCSL), hold the answer to ensuring the prohibi-
tion of children in armed conflicts.

67  Ibid.
68  Francis, above n 20, 223.
69  Ibid.
70  Ibid.
71  Ibid.
72  Ibid.
73  Antonio Cassese, International Criminal Law (oxford university Press, 2003) 301.
74  Ibid 305.
75  Ibid.
76  Ibid 306.
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A   The Conflict in Sierra Leone

The Revolutionary united Front (RUF) was one of several armed rebel factions 
that fought the decade-long civil war in Sierra leone. Notorious for the capture 
and use of child soldiers, the SCSl issued an indictment against the high-rank-
ing officials of the RuF. This section analyses the development of the growing 
child soldier jurisprudence in Sierra leone and plots the impact of the RuF trial 
towards international criminal law jurisprudence governing the prohibition of 
the use of children in armed conflict.

B   Child Soldiers in Sierra Leone

The civil war in Sierra leone saw the conscription of 10 000 children into the 
state’s three armed forces.77 Thousands more were kidnapped and forced into sexual 
slavery, unwanted marriages, and domestic servitude.78 Innumerable children in Sierra 
leone were slaughtered; many who survived withstood brutal conditions and have been 
gravely traumatised by their experiences.79 The recruitment of children is regularly ac-
companied by other grave domestic and international crimes, such as kidnapping, sexual 
assault, and slavery.80 However, the rampant practice has only recently been criticised.  
In resolution 1315, adopted by the uN Security Council in August 2000, the Security 
Council was deeply concerned with the egregious crimes being committed in Sierra le-
one and requested the Secretary General to negotiate with the government of Sierra Le-
one to establish an independent Special Court.81 The SCSl was founded cooperatively 
by the uN and the government of Sierra leone.82 It was mandated to try those ‘bearing 
the greatest responsibility’ for crimes committed in Sierra leone following 30 Novem-
ber 1996.83  In 2003, the Prosecutor of the SCSl issued 13 indictments, of which two 
have been withdrawn due to the deaths of the defendants.84 Trials of two former leaders 
of Civil Defense Forces (CDF) and of three former Armed Revolutionary Forces leaders 
(AFRC) have been concluded (counting appeals).85

77  Noah B Novogrodsky, ‘Litigating Child Recruitment Before the Special Court for Sierra Leone’ (2006) 
7(2) San Diego International Law Journal 421, 423.
78  Ibid 423.
79  Ibid 424.
80  Ibid.
81  SC Res 1315, UN SCOR, 4186th meeting, UN Doc S/RES/1315 (14 August 2000). 
82  Special Court of Sierra Leone, The Special Court for Sierra Leone: Its History and Jurisprudence, Special 
Court of Sierra leone <http://www.rscsl.org/>. 
83  Ibid. 
84  Chiara Giorgetti, The Rules, Practice, and Jurisprudence of International Courts and Tribunals (martinus 
Nijhoff, 2012) 287.
85  Ibid.
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C   Statute of the Special Court for Sierra Leone

In terms of provisions, the Statute of the Special Court for Sierra Leone 
contains much of the same language as other international legal mechanisms 
governing the protection of children.86 For instance, conscripting or enlisting chil-
dren below the age of 15 years into armed forces or groups or using them to participate 
actively in hostilities is prohibited.87 A further safeguard emerges from the distinction 
between the recruitment of children into armed units and their employment in active 
combat.88 

1 RUF Trials in the Special Court of Sierra Leone

The first trial involved three former military leaders of the AFRC, all of whom 
were convicted of crimes related to child soldiering. The trial of defendants Brima, 
Kamara, and Kanu centred on abduction, which is the forced participation of chil-
dren in armed forces.89 The guilty verdict and lengthy sentences handed down by 
the court were upheld in the appeal process, consequently reinforcing the universal 
prohibition against the use of children in armed conflict.90 The AFRC Sentencing 
Judgment summarises the Court’s view on child soldiering:

Children were forcibly taken away from their families, often drugged and used as 
child soldiers who were trained to kill and commit brutal crimes against the civilian pop-
ulation. These child soldiers who survived the war were robbed of a childhood and most 
of them lost the chance of an education.91

The second trial saw the prosecution of CDF leaders moninina Fofana and Al-
lieu Kondewa.92 The Trial Chamber acquitted Fofana of the charge of recruiting 
youths below the age of 15 into an armed group, reasoning that Fofana’s presence 
at the base where child soldiers were present was insufficient to establish criminal 
liability.93 Kondewa was initially charged with recruiting child soldiers but the con-
viction was overturned during later appeals.94

The final of the three trials focused on the surviving leaders of the RUF: Issa 

86  Agreement between the United Nations and the Government of Sierra Leone on the Establishment of Spe-
cial Court for Sierra Leone, signed 16 January 2002, 2178 uNTS 137 (entered into force 12 April 2002) 
(‘Statute of the Special Court for Sierra Leone’).
87  Statute of the Special Court for Sierra Leone, art 4 (c).
88  Ibid.
89  Charles Chernor Jalloh, The Sierra Leone Special Court and Its Legacy: The Impact for Africa and Inter-
national Criminal Law (Cambridge university Press, 2013) 365.
90   Ibid.
91  Prosecutor v Brima, Kamara and Kanu (Sentencing Judgment) (Special Court for Sierra leone) Trial 
Chamber II, Case No SCSCl- 04-16-T, 20 June 2007) 36.
92  Prosecutor v Fofana and Kondewa (Sentencing Judgment) (Special Court for Sierra leone) Trial Chamber 
I, SCSCl-04-14-A (August 2 2007).
93  Ibid.
94  Ibid.
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Hassan Sesay, morris Kallon, and Augustine Gabo. During proceedings, Sesay and 
Kallon were convicted of pre-meditating the forcible recruitment of children into 
armed conflicts.95 The RuF trial emphasised the recruitment and employment of 
children for both the purpose of active combat and non-combatant roles. 

Jointly, the three trials demonstrate a concerted ex-post determination to show-
case ‘the widespread and systemic use’ of child soldiers in Sierra leone and to 
‘elucidate the criminalisation’ of the custom.96

VI     brIdgIng the gaP In the future

Children, as the most vulnerable group in armed conflicts, deserve special consider-
ation and full protection through international law. Consequently, it is the responsibility 
and duty of every state to forbid the recruitment of children into armed conflict and 
to establish relevant judicial systems, through the implementation of domestic law, to 
ensure the prosecution and punishment of perpetrators who commit the crime of child 
recruitment.  

The achievement of the international community is undeniable in the development of 
international standards concerning the prohibition and punishment of child recruitment. 
Progress is clearly visible from mapping the evolution of international legal mecha-
nisms in establishing and increasing focus on the protections of children. For instance, 
the prohibition on forcible recruitment of children under the age 15 has advanced to 
include bans on both forcible and voluntary recruitment, as well as raising the minimum 
recruitment age to 18 years. moreover, the adoption of the Rome Statute, which for the 
first time expressly criminalised the act of child recruitment, is generally regarded as a 
big step forward. 

However, these developments in legislation have so far failed to produce a drastic 
reduction in the use of child soldiers. The inhumane and widespread practice of child 
recruitment in various war zones and the miserable lives of child soldiers during pro-
tracted conflicts require continued vigilance and commitment from the international 
community. The widespread and prevalent use of child solders may stem from three 
overarching reasons. First, every international instrument relating to child recruitment 
contain flaws, resulting either from compromises on some of the key issues, or from 
vague and broad language. Secondly, the applicability of international humanitarian law 
depends largely upon the adoption of appropriate national legislation, and the end of 
child soldiering cannot be achieved without the respect of each state. Accordingly, the 
governments of these states should fulfil entirely their obligation to adopt or supplement 

95  Prosecutor v Sesay, Kallon, and Gabo (Sentencing Judgment) (Special Court for Sierra leone) Trial Cham-
ber I, Case No SSCl-04-15-T 2 march 2009).
96  Jalloh, above n 86, 365.
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the relevant national legislation. What is encouraging is that the rapid development in 
the regulatory mechanism to stop the use of child soldiers on the international level has 
witnessed a subsequent rise in state practice and opinio juris of the criminalisation of 
child recruitment. Thus, since the adoption of the Rome Statute, child recruitment has 
crystallised as a crime under customary international law. 

Most significant to the protection of children, however, is bridging the gap between 
the emerging law and the practice on the ground. This gap can be bridged by focusing 
on the root causes of child soldiering. This can be attained through a number of ways. 
First, it is crucial to have knowledge of the context that leads to children becoming sol-
diers and employing the practical information learned about child soldiering to identify 
real-world solutions that can be implemented to resolve the issue.97 

Next, the international community needs to build bridges and network with relevant 
authorities who have a better understanding of what drives a particular conflict or armed 
group; and lastly, observe the situation long enough to see if preventative or responsive 
interventions work.98 In this way, the international community will gain a better under-
standing of the root causes of child soldiering, cultivate a strong system at both state and 
international levels that can play a big role in inducing compliance from armed groups, 
and gain an enhanced comprehension of the preventative and responsive programs that 
are effective.99 This will ultimately aid in guiding enforcement of future programs and 
assistance for warfare-stricken children.100

vII     conclusIon

The argument is therefore made that existing legal standards are insufficient by them-
selves and the international community needs to improve enforcement so as to meet 
these insufficient standards. Until this happens, there will not be adequate deterrence to 
ensure the prohibition of the use of children in conflict and consequently children will 
remain largely unprotected within the international criminal law framework. To achieve 
the real progress of eliminating child soldiering, it is not simply a comprehensive legal 
standard setting that is required. Moreover, state practice must be established; norms 
must be fully enforced, and prosecution must always be brought to perpetrators who 
commit the crime of child soldier recruitment.  

97  Dorcas B Mulira, ‘International Legal Standards Governing the Use of Child Soldiers’ (2007) University 
of Georgia Law 1, 56. 
98  Ibid.
99  Ibid.
100  Ibid.
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A CRITIQUE OF THE UNQUALIFIED VETO POwER
giorgiA PAPAliA*

The veto power possessed by the five permanent members of the United Nations Security Council 
has remained the most controversial and heavily criticised aspect of the Council since its inception. 
However, despite decades of debate it remains unqualified, and this has played a major part in hin-
dering the ability of the Council to effectively carry out its main role of maintaining international 
peace and security. This paper discusses the problems inherent to the current unqualified veto power. 
This includes its tendency to: undermine the principle of sovereign equality, place the interests of a 
single country over global peace and security, immunise the five permanent members from Council 
action, render the Council ineffective, and fail countries in need of humanitarian intervention. The 
paper concludes by recommending three reforms that may alleviate some of the difficulties with the 
veto power.

  

I     IntroductIon

The veto power is the most controversial and heavily criticised aspect of the united 
Nations (UN) Security Council. Afforded to the five permanent members under article 
27(3) of The Charter of the United Nations (Charter), it allows China, Russia, the uSA, 
the UK and France to quash any non-procedural resolutions regarding the maintenance 
of international peace and security with their negative vote.1 This is irrespective of the 
level of international support for the resolution or the unanimity of the rest of the Coun-
cil,2 leading many States to label the power as anachronistic, undemocratic and a ‘tool 
of coercion unjustified in the twenty-first century.’3  Accordingly, many have advocated 
for a reform of the veto power. While it is unlikely that the veto power will ever be 
abolished, it is arguable that it should be subject to qualifications for a number of rea-
sons. First, an unqualified veto undermines the sovereign equality of States. Secondly, 
it enables the permanent members to protect their own, and their allies’, interests at the 
expense of maintaining peace and security. Thirdly, it allows the permanent members to 
avoid being subjected to the Council’s governance.  Fourthly, it has contributed to the 
inability of the Council to respond effectively to major conflicts. Fifthly, and finally, the 
unqualified veto power has allowed a number of humanitarian crises to continue without 
the Council’s intervention. 

* Giorgia Papalia, JD Student (university of Western Australia). Responsibility for the text lies with this 
author and all errors are hers alone.
1 Fakiha Mahmood, ‘Power Versus the Sovereign Equality of States: The Veto, the P-5 and United Nations 
Security Council Reforms’ (2013) 18 Perceptions 117, 117.
2  Adam Roberts and Dominik Zaum, Selective security: War and the United Nations Security Council since 
1945 (Abingdon Routledge, 2008) 12.
3  United Nations, ‘Need for Security Council Reform Given New Impetus By Recent Events, General Assem-
bly is Told’ (Press Release, 30 october 2001) 1 <http://www.un.org/press/en/2001/ga9943.doc.htm>.
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II    veto Power 

The Veto Power has been a central feature of the operation of the uN Security Coun-
cil ever since the Council’s formation in 1946. With the exception of the People’s Re-
public of China and the Russian Federation, the veto power was awarded to the main 
victors of World War II – France, the uSA and the uK.4 The first veto was cast in 
1946 by Russia,5 and since then it has been used collectively by the five nations over 
260 times to quash any non-procedural draft resolutions put forward in the Security 
Council.6 The initial reason for the inclusion of this power as a feature of the Council 
was to prevent the uN from taking any direct action against its founding members or 
their interests.7 The drafters of the Charter assumed that the permanent five were to be 
chiefly responsible for maintaining peace and defeating aggressors, and therefore ought 
to control the use of uN forces.8 moreover, it was vital that these countries did not opt 
out of the new organisation, as they had done with the league of Nations. To that end, 
the veto power reassured the governments of these countries that, in matters of war and 
peace, their interests would not be overruled.9 However, the unpopularity of the veto 
power soon began to emerge. In the 1990’s, 185 uN member States criticised the veto 
as inequitable,10 and such criticism hardly seems to have subsided since. 

III     sovereIgn equalIty

The existence of an unqualified veto has been heavily criticised by many States on 
the basis that it undermines the principles of sovereign equality and democracy.11 Pro-
viding the permanent members with the power to unilaterally prevent a course of action 
establishes a hierarchy among member States that is inconsistent with other articles 
in the Charter which affirm sovereign equality as one of the basic pillars of the world 
body.12 The veto is seen as undemocratic because it confers considerable power and 
privileges on certain countries.13 It can act as a negotiation advantage and an instrument 
of pressure,14 allowing the permanent members to dominate the uN.15 Hassler argues 
that only a Council that is representative of the collective will of uN members has the 
requisite authority and credibility to legitimise decisions pursuant to article 24 of the 

4  Sahar okhovat, ‘The united Nations Security Council: Its Veto Power and Its Reform’ (Working Paper No 
15/1, The university of Sydney, 2012) 8. 
5  Ibid 11.
6  Asad Hashim, ‘Veto Power at the UN Security Council’ Al Jazeera (online) 6 February 2012. 
7  Okhovat, above n 4, 11.
8  Paul Kennedy and Bruce Russett, ‘Reforming the United Nations’ (1995) 74 Foreign Affairs 56, 61.
9  Ibid. 
10  Okhovat, above n 4, 24.
11  Mahmmod, above n 1, 131. 
12  See, eg, Charter of the United Nations arts 1(2) and 2(1).
13  Mahmood, above n 1, 129.
14  Sabine Hassler, Reforming the UN Security Council Membership (Taylor & Francis, 2012) 177. 
15  Ibid.
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Charter.16  

Iv    self Interest

The inequity that the veto creates is also highlighted by the fact that it allows per-
manent members to protect their own, and their allies’, interests, even if it is contrary to 
the maintenance of peace and security.17 For example, Israel has been shielded from uN 
condemnation and economic sanctions numerous times because of the threat or use of 
the veto by its ally, the uSA.18 The uSA has been active in preventing the Council from 
adopting resolutions condemning Israeli settlement activities in east Jerusalem and de-
nouncing the construction of the Palestinian wall,19 notwithstanding its contravention of 
international law.20 In three cases, the uSA was able to prevent action against Israel de-
spite all other fourteen members of the Council supporting the draft resolutions.21 Sim-
ilarly, China has used its power to shield regimes such as those in Sudan and myanmar 
from uN-authorised action, in the interest of preserving economic ties.22 Both Russia 
and China continue to veto draft resolutions regarding the situation in Syria in order 
to protect the Syrian government.23 These instances suggest a need to qualify the veto 
power to prevent the arbitrary protection of some State actions or regimes, especially 
when it is antithetical to the maintenance of peace and security.

v     ImmunIty from councIl actIon

The practical effect of the absolute veto power is that it subjects some member States 
to the law while placing the permanent members above it.24 The permanent members are 
able to operate largely free from uN control and governance since their negative vote 
can prevent the operation of the uN enforcement system against them.25 This results in 
them being unaccountable to the Council and immune to formal condemnation.26 For 
example, Russia vetoed a resolution concerning the shooting down of a South Korean 

16  Ibid.
17  Jan Wouters and Tom Ruys, ‘Security Council Reform: A New Veto for a New Century Studies’ (2005) 44 
Military Law and Law of War Review 139, 149. 
18  Roberts and Zaum, above n 2, 13.
19  Okhovat, above n 12, 13.  
20  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory Opin-
ion) [2004] ICJ Rep 136. 
21  Okhovat, above n 12, 13.  
22  Roberts and Zaum, above n 2, 69.
23  Celine Nahory, Giji Gya and Misaki Watanabe, Subjects of UN Security Council Vetoes (2009) <https://
www.globalpolicy.org/images/pdfs/Z/Tables_and_Charts/vetosubj.pdf>; ‘Russia and China veto uN reso-
lutions on Syria Sanctions,’ Al Jazeera (online) 1 March 2017 <http://www.aljazeera.com/news/2017/02/
russia-china-veto-resolution-syria-sanctions-170228170547908.html>.
24  Peter Nadin, UN Security Council Reform (Taylor & Francis, 1st ed, 2016) 24. 
25  David Caron, ‘The Legitimacy of the Collective Authority of the Security Council’ (1993) 87 American 
Journal of International Law 552, 565.
26  Hassler, above n 14, 38.
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commercial airliner by Soviet forces.27 France’s veto of a 1976 resolution concerning 
the dispute between itself and the Comoros about the island of mayotte is another ex-
ample of a permanent member being unaccountable to the Council by means of this 
power.28 Wouters and Ruys argue that these examples demonstrate that at least in regard 
to the peaceful settlement of disputes, in the interests of accountability, ‘no State should 
be judge in its own cause.’29 To achieve this, the veto would need to be qualified.  

The power has also allowed the permanent members to avoid scrutiny from the 
International Criminal Court (ICC) when a situation develops in their territory or in-
volves their nationals.30 For example, the uS was able to use the threat of veto to achieve 
immunity from ICC prosecution for its peacekeepers in relation to the uN mission in 
Bosnia and Herzegovina, allowing them to operate outside the legal framework alluded 
to in the resolution.31 Additionally, the veto power means that the Council will be very 
unlikely to refer leaders of the permanent member States to the ICC for criminal pros-
ecution.32 An example of this is the uS’s violations of the prohibition against torture in 
the context of counter-terrorism, which were revealed in a 2009 report by the uN Spe-
cial Rapporteur.33 The inaction of the Council in referring US officials to the ICC can be 
contrasted to the Council’s response to the Sudanese former president, who was subject 
to ICC scrutiny for similar human rights abuses.34 Although the uS has not signed up to 
the Rome Statute of the International Criminal Court and would therefore be immune 
from prosecution regardless, neither has Sudan, and so the difference in treatment high-
lights a serious and significant double standard when some countries can operate free 
from laws and rulings to which other nations are subjected.35 Therefore, to avoid some 
nations being arbitrarily exempted from Council administration, in the interests of legit-
imacy and accountability, the veto power should be subject to qualifications. 

Those who oppose the restriction of the veto on these grounds argue that if the veto 
is heavily qualified the UN may experience the same fate as the League of Nations, with 
the major powers abandoning it or simply refusing to resource the actions they oppose.36 
The major powers may be unlikely to commit themselves to an organisation that could 
embark on an enforcement action they had voted against.37 Indeed the permanent mem-
bers, particularly Russia and the uSA, have consistently stated that they will not accept 

27  Wouters and Ruys, above n 17, 148.
28  Ibid.
29  Wouters and Ruys, above n 17, 149.
30  Hassler, above n 14, 173.
31  Roberts and Zaum, above n 2, 69. 
32  Ifa Cush, ‘One law for the powerful…’(2009) 483 New African 39, 39. 
33  Martin Scheinin, Report of the Special Rapporteur on the promotion and protection of the human rights and 
fundamental freedoms while countering terrorism, uN Doc Ge.09-17804 (28 December 2009)
34  Ibid. However, it may be contended that Omar al-Bashir’s status as a sitting President also contributed to 
this scrutiny. 
35  Nadin, above n 24, 24.
36  Nadin, above n 24, 7. 
37  Ian Hurd, After Anarchy Legitimacy and Power in the United Nations Security Council (Princeton univer-
sity Press, 2008) 82.  
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any reform that will place limits on their right to veto.38 However, as okhovat asserts, it 
is unlikely any member would risk leaving the uN given the current status of, and the 
level of support for, the organisation.39 He also argues that the serious blow to the State’s 
legitimacy it would experience if it were to leave acts as a strong deterrent.40 Therefore, 
this argument against qualifying the veto is not persuasive, particularly in light of the 
veto’s ability to seriously undermine sovereign equality.

VI     IneffectIveness

Another argument for qualifying the veto is that the veto power has been responsible 
for the Council’s ineffectiveness in responding to numerous conflicts. It has prevented 
action from being taken in response to serious conflicts,41 and has left the Council par-
alysed during the moments of greatest tension.42 Additionally, the veto has contributed 
to the creation of a system of ‘selective security,’ where the Council becomes deeply 
involved in certain conflicts but plays a very marginal role in others.43 This selectivity 
exists even in the face of obvious and objective necessity,44 and is largely due to geopol-
itics and national interests.45 For example, the stalemate during the Cold War hindered 
the Council in the execution of its primary responsibility, rendering it at times power-
less to act and hence ineffective.46 more recently the veto has been responsible for the 
silence of Council on the Syrian conflict, even in regards to the recent use of chemical 
weapons on civilians.47 In Kosovo, the threat of the Russian veto ensured the Council 
was not able to resolve the question of the territory’s political and legal status,48 and the 
USA has vetoed nearly every resolution related to solving the Palestine-Israel conflict.49 
These examples demonstrate the impact the veto has on the ability of the Council to 
respond effectively to major conflicts, one of its primary roles, thus suggesting that it 
should be limited. 

Some commentators have argued, however, that the complex nature of international 
crises means that the veto power cannot be the sole explanation of the Council’s inaction 
in these circumstances and should therefore be left alone. Roberts and Zaum assert that, 
for example, the Council’s failure to act more fairly and decisively in the Iran-Iraq war 

38  Mahmood, above n 1, 130. 
39  Okhovat, above n 4, 26.
40  Ibid.
41  Roberts and Zaum, above n 2, 68. 
42  Hurd, above n 37, 174. 
43  Roberts and Zaum, above n 2, 68.
44  Kenneth Manusama, ‘The High Level Panel Report on Threats, Challenges and Change and the Future Role 
of the united Nations Security Council’ (2005) 18 Leiden Journal of International Law 605, 609.
45  Hassler, above n 14, 87.
46  Ibid.
47  Okhovat, above n 4, 11; ‘Syria War: Russia and China veto sanctions’ BBC News (online) 28 February 2017 
<http://www.bbc.com/news/world-middle-east-39116854>.
48  Roberts and Zaum, above n 2, 13.
49  Okhovat, above n 4, 13; Mahmood, above n 1, 135.
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cannot simply be explained by the threat or use of veto.50 The wider context of interna-
tional relations and the fact that four out of the five permanent members were hostile 
to Iran were more relevant.51 Additionally other factors such as resistance to outside 
involvement and the willingness of States to provide resources and trained personnel 
to resolve conflicts are significant in explaining the inaction.52 However, just because 
the veto is not the only factor contributing to inaction does not mean that it should be 
exempt from reform. Since the veto has been identified as the major factor preventing 
the Council from taking effective, timely action to safeguard peace and security, to keep 
it unqualified would be contrary to the purpose of the Council itself .53 

VII     humanItarIan InterventIon

The Council’s perceived failings in regards to a number of international crises, es-
pecially ones relating to genocide, suggests that there should be a moratorium on the 
veto as it relates to matters concerning mass atrocity crimes. In these circumstances, 
responsibility to protect may justify discarding the veto privilege.54 This proposition has 
been entertained by a number of member States, including the veto-holding nation of 
France,55 and the uN High-level Panel.56 There are numerous examples where the veto 
has resulted in silence from the Council in regards to intervention to prevent or address 
large-scale loss of life.57 The most infamous failures are in relation to the humanitarian 
crises in Rwanda in 1994 and Darfur in 2004,58 where the Council was unable to autho-
rise the use of force to protect vulnerable populations.59 In Darfur a threat of a veto from 
China and Russia blocked direct uN intervention in response to the large-scale murder 
and raping of civilians.60 In the case of the Rwandan genocide, vetoes by France and the 
uSA prevented the establishment of a robust intervention force.61 Five years after the 
events in Rwanda, the UN Independent Inquiry into the genocide concluded that a force 
numbering 2,500 could have halted or at least limited the massacres that took place 
following the shooting of the Rwandan President’s airplane.62 The report stated that the 
Council itself bears responsibility ‘for the hesitance to support new peacekeeping oper-

50  Roberts and Zaum, above n 2, 69.
51  Ibid.
52  Ibid.
53  Okhovat, above n 4, 17.
54  International Commission on Intervention and State Sovereignty, International Development Research 
Centre, The Responsibility to Protect (2001) <http://responsibilitytoprotect.org/ICISS%20Report.pdf>.
55  Tovah Lazaroff, ‘France: Restrain Security Council Veto Power for Mass Atrocity Crimes’ The Jerusalem 
Post (online) 9 September 2014.
56  Hassler, above n 14, 178; Wouters and Ruys, above n 17, 136. 
57  Gareth evans and mohamed Sahnoun, ‘The Responsibility to Protect’ (2002) 81 Foreign Affairs 99, 99. 
58  Wouters and Ruys, above n 17, 141. 
59  Thomas Weiss, ‘The Sunset of Humanitarian Intervention? The Responsibility to Protect in a Unipolar Era’ 
(2004) 35 Security Dialogue 135, 141.
60  Wouters and Ruys, above n 17, 141; 
61  Wouters and Ruys, above n 17, 151.
62  United Nations, Report of the Independent Inquiry into the Actions of the United Nations During the 1994 
Genocide in Rwanda, uN document S/1999/1257 (16 December 1999) 30. 
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ations,’63 and ‘for lack of political will to do more to stop the killing.’64  

The lack of Council reaction to the genocides in Rwanda and Darfur, that collec-
tively killed over 120,000 people,65 represents a serious threat to international order and 
justice. It demonstrates that the unqualified veto power undermines the ability of the 
Council to prevent or address such large-scale loss of life, and consequently taints the 
credibility of the Council as a pillar of peace and stability.66 If the veto was prohibited 
in this context, the permanent members would be compelled to confront and solve the 
problems.67 Instead of eschewing the issue and allowing the atrocities to continue un-
abated, they would be forced to find solutions that the members could support.68 

A number of commentators have suggested, however, that even in these circum-
stances, the veto must remain because the permanent members are the most powerful 
nations in the world.69 They argue that without the political will, resources and military 
backing of the permanent members, the humanitarian action will not be successful.70 
This was reflected in the rationale behind the introduction of the veto. It was thought 
that the organisation would fail if the support and resources of the States most capable of 
providing the uN with a military backbone were not forthcoming,71 and was believed to 
have the merit of precluding irresponsible decisions by States that had neither the power 
nor disposition to enforce them.72 Therefore it is argued that if military intervention to 
protect human beings is to be successful, it is necessary to have the major powers’ sup-
port, making any limitations on the use of veto unproductive.73 Additionally, it has been 
argued that the ‘uniting for Peace’ procedure can be invoked to overcome a paralysis of 
the Council on issues of humanitarian intervention by allowing the General Assembly 
to authorise collective measures in relation to the matter.74 

However these arguments are not persuasive for a number of reasons. First, as 
Wouters and Ruys argue, while the permanent five may have reflected the distribution 
of power after World War Two, it no longer necessarily reflects the modern day dis-
tribution of economic and military power.75 The French and British colonial empires 
have long ceased to exist and the break up of the Soviet union has reduced moscow’s 

63  Ibid 32.  
64  Ibid 37. 
65  Wouters and Ruys, above n 17, 151. 
66  Weiss, above n 59, 141.
67  Bardo Fassbender, UN Security Council Reform and the Right of Veto: A Constitutional Perspective (Klu-
wer law International, 1998). 
68  Hassler, above n 14, 26; 
69  Evans and Sahnoun, above n 57, 108.
70  Ibid. 
71  Nadin, above n 24, 10.
72  Hassler, above n 14, 34.
73  Weiss, above n 51, 146. 
74  Uniting for Peace GA Res 377A (V), uN GAoR, 5th sess, Agenda item 68, Supp No. 3, uN Doc A/
ReS/5/37 (3 Nov 1950). 
75  Wouters and Ruys, above n 17, 158.
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power.76 The uSA’s power is undeniable, but its military and civilian police contribu-
tions to UN peacekeeping missions is significantly less than other nations such as India 
and Pakistan.77 many other States are particularly powerful today including Japan and 
Germany, who surpass a number of permanent members in their contributions to the uN 
peacekeeping budget.78 Additionally, a number of States outside of the permanent five 
possess nuclear weapons.79 Therefore while the uN may not be able to function properly 
as a whole without the support of the world’s most powerful states, it is questionable 
whether their lack of involvement in response to a humanitarian crisis would necessarily 
result in a failure if a vast majority of other member States are united in action. 

Moreover, not all responses to humanitarian issues require the deployment of forces 
or the positive action of States. other responses include statements of condemnation or 
the imposition of sanctions, and the veto has prevented even these from occurring. For 
example the veto was cast successfully in 1987 and 1988 to prevent economic sanc-
tions being imposed on Apartheid South Africa.80 Therefore having the support of the 
permanent members need not be essential to responding to some humanitarian issues. 
Additionally the Uniting for Peace resolution has been infrequently invoked because of 
a reluctance to bypass the Council.81 It was not used in the cases of Rwanda or Darfur, 
questioning the ability for it to practically address such issues.82 Furthermore the recom-
mendations passed by the General Assembly are not binding and thus cannot guarantee 
any action, which undermines them as a viable alternative for resolving international 
crises.83  

VIII     recommendatIons and conclusIon

The absolute veto power possessed by the permanent members has been found to 
prevent effective Council action, promote selectivity in response to international crises 
and reject sovereign equality. It allows some States to be immune from the Council’s 
reach, using the power to protect their own interests, and has caused inaction in response 
to mass atrocity crimes. All of these undermine the credibility of the Security Council as 
an international body and threaten its ability to adequately maintain peace and security. 
Therefore in the interest of fulfilling the Council’s purpose and goals, the veto power 
should be subject to qualifications. 

What qualifications should be adopted has been the subject of much debate. How-

76  Ibid. 
77  Wouters and Ruys, above n 17, 159; United Nations, Contributions to the United Nations Peacekeeping 
Operations (Feb 2017) <https://www.un.org/en/peacekeeping/contributors/2017/feb17_1.pdf>.
78  Evans and Sahnoun, above n 57, 107; United Nations Peacekeeping, Financing Peacekeeping (2016) 
<https://www.un.org/en/peacekeeping/operations/financing.shtml>.
79  Wouters and Ruys, above n 17, 158.
80  Hassler, above n 14, 105.
81  Okhovat, above n 12, 27.
82  Evans and Sahnoun, above n 57, 107.
83  Okhovat, above n 4, 27.
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ever based on the issues presented in this paper, I suggest three main qualifications. 
First, in the interests of democracy, the veto power should be reformed in such a way 
as to prevent only one permanent member from vetoing a resolution when the rest of 
the Council is united. This would aid in circumnavigating the situation where it is only 
the self-interest of one of the permanent members that is preventing action from being 
taken. For example if this were in place in regards to a number of proposed resolutions 
relating to the Israel-Palestinian conflict, then action may have effectively been taken 
by the Security Council, as the uSA would not have been able to block action with its 
sole exercise of veto. Having the qualification that the rest of the Council be united is a 
high threshold to reach, which if achieved, provides a strong basis for suggesting that 
action should be taken. 

Secondly, the power to veto should be waived in relation to responding to significant 
humanitarian crises such as mass killings, so as to increase the likelihood that the Secu-
rity Council will be authorised to take action. Determining at what point an act or situa-
tion becomes a ‘mass atrocity crime’ is potentially controversial and may be difficult for 
the members to reach consensus on. However I would suggest that certain crimes, such 
as genocide, war crimes, and crimes against humanity, are all crimes within this catego-
ry, and are ones that are already defined by the UN.84 Thus the moratorium could easily 
apply to these crimes, and further discussion and debate could be had by the members to 
determine if any other crimes should fall within the ambit of the moratorium. 

Thirdly, the veto power should not be exercisable by a permanent member when 
Council action is being contemplated with regard to it. This would go some way to rem-
edying Wouters and Ruys’ concern that ‘no State should be judge in its own cause.’ of 
course, whether these qualifications would actually be accepted and passed by the per-
manent members of the Council is another issue in itself. However, this does not mean 
that the veto power should not, for all the reasons raised above, be subject to reform. 

84  Convention on the Prevention and Punishment of the Crime of Genocide, opened for signature 9 December 
2948, 78 uNTS 276 (entered into force 1 January 1951) art 2; Rome Statute of the International Criminal 
Court, opened for signature 17 July 1998, 2187 uNTS 90 (entered into force 1 July 2002) art 8.
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MALAySIA’S APPLICATION FOR REVISION OF THE 
PEDRA BRANCA JUDGMENT: CASE NOTE ON THE 

QUESTION OF ADMISSIBILITy
Jing Zhi Wong*

In 2008, the International Court of Justice held in Malaysia v Singapore that Pedra Branca, 
originally under the domain of the Sultanate of Johor, had passed over to Singapore by acquisitive 
prescription. In February 2017, Malaysia made an application to revise that ruling on the basis that 
recently found declassified documents advanced new facts refuting the central findings of the 2008 
Judgment. This article examines the admissibility of Malaysia’s application. In doing so, the paper 
examines whether the evidence provided fulfils the elements of article 61 of the Statute of the Interna-
tional Court of Justice. It contends that Malaysia’s application is not admissible within the meaning 
of article 61 and previous International Court of Justice Jurisprudence. Although the evidence dis-
proves the central findings of the 2008 Judgment, advances ‘new facts’, satisfies the stipulated time 
limits and was not omitted in the original proceedings due to negligence, it does not alter the outcome 
of the 2008 Judgment, and thus does not satisfy the ‘decisive factors’ criterion. As such, Malaysia’s 
application for revision of the 2008 Judgment is ill-founded and should therefore be inadmissible.

 I     IntroductIon

The concept of ‘losing face’ is far more sensitive in the collectivist and hierarchical 
societies of the east as compared to the more individualistic and egalitarian societies 
of the West.1 malaysia’s application to review the 2008 Judgment should therefore not 
come as a surprise. Pedra Branca, originally within the domain of the Johor Sultanate 
(predecessor of the state of Johor within the Federation of malaya and malaysia), was 
awarded to Singapore in 2008 by the International Court of Justice (Court) in the Case 
concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South 
Ledge (Malaysia v Singapore) (2008 Judgment).2 With malaysia’s general elections 
looming, heightened national sentiment has put instances of lost national pride in the 
spotlight. Reclaiming Pedra Branca is not just a matter of reclaiming lost pride; it is one 
that attempts to fulfil a politically charged agenda. The state of Johor has long been a 
safe seat for the ruling Barisan Nasional party which commands an absolute majority in 

1 * Jing Zhi Wong, BSc (Engineering Science & Law and Society) Student (The University of Western Aus-
tralia). Responsibility for the text lies with this author and all errors are his alone.
 Catharine munro, ‘The Cultural Conundrum of losing face’, Sydney Morning Herald (online), 19 Novem-
ber 2009 <http://www.smh.com.au/federal-politics/contributors/the-cultural-conundrum-of-losing-face-
20091118-imtr.html>. 
2  Case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Ma-
laysia v Singapore) (Judgment) [2008] ICJ Rep 12.
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both houses of the Federal Parliament. While it is in the interests of the current malay-
sian government to fight against the ‘apparent mis-appropriation’ of its territory, it has a 
greater vested interest in retaining the support of the Johor state electorate.3 

on 2 February 2017, malaysia made an application under article 61 of the Statute of 
the International Court of Justice (ICJ Statute) requesting the Court to revise the 2008 
Judgment. The application was made on the basis that three new pieces of evidence dis-
covered by malaysia would have been a decisive factor, if they had been known to the 
Court when the judgment was delivered.4 This article seeks to determine whether ma-
laysia’s request for revision of the 2008 Judgment is admissible, whether there are any 
merits in the case, and whether these new discoveries would alter the Judgment at all.

II     2008 Judgment

Pedra Branca is a small island located in the eastern entrance of the Singapore Strait 
between the malaysian state of Johor (approximately 7.7 nautical miles to the north)5 
and the Indonesian island of Bintan (approximately 7.6 nautical miles to the south-
),6 and twenty-four nautical miles east of the Singapore mainland. Pedra Branca was 
owned and ruled over by the Sultan of Johor ever since its establishment in 1511. The 
Court held that the Sultanate held the title to Pedra Branca until at least 1844.7 In 1844, 
preparations for the construction of the Horsburgh lighthouse began, and a lighthouse 
was constructed on the island by the British during the period 1850–51. The lighthouse 
has been in operation ever since.8 Although the British controlled the lighthouse and 
had several dealings on the island post-1844, the Court held that no single act taken by 
the British was found to be dispositive of sovereignty.9 malaysia’s ownership and sov-
ereignty over the island would therefore have continued from 1844. Nevertheless, as it 
was, disagreement between Singapore and malaysia in the latter half of the 20th century 
over which country was sovereign led to a dispute.

In 1953, the acting Secretary of State of Johor, in a reply to the Colonial Secretary 
of Singapore, stated that ‘the Johor Government does not claim ownership of Pedra 

3  Justin Ong, ‘Malaysia throwing ‘the kitchen sink’ with second pedra branca challenge, says experts’, Chan-
nel NewsAsia (online), 24 July 2017 <http://www.channelnewsasia.com/news/singapore/malaysia-throw-
ing-the-kitchen-sink-with-second-pedra-branca-9059270?cid=FBcna>.
4  Statute of the International Court of Justice art 61(1).
5  Malaysia, ‘Malaysia reopens Pedra Branca island row with Singapore after a decade’, South China Morn-
ing Post (online), 4 February 2017 <http://www.scmp.com/news/asia/southeast-asia/article/2068096/malay-
sia-reopens-pedra-branca-island-row-singapore-after>.
6  Case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Ma-
laysia v Singapore) (Judgment) [2008] ICJ Rep 12, [16].
7  Case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Ma-
laysia v Singapore) (Judgment)[2008] ICJ Rep 12, [20], [117].
8  Coalther Lathrop, ‘Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge’ 
[2008] 102(4) The American Journal of International Law 828.
9  Ibid.
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Branca.’10 ownership here referred not to property interests in the land on which the 
lighthouse stood, but to sovereignty over the whole island of Pedra Branca.11 However, 
the Court held that this was not a formal or express disclaimer of title to the island, and 
did not amount to a binding unilateral undertaking.12 With no distinct acts by Singapore 
in reliance on the statement by the other party, the requirements constituting an estoppel 
were not met. Singapore’s conduct was not sufficient to vest sovereignty over Pedra 
Branca. Nonetheless, the court observed that ‘as of 1953 Johor understood that it did 
not have sovereignty over Pedra Branca/Pulau Batu Puteh and that in light of Johor’s 
reply, the authorities in Singapore had no reason to doubt that the united Kingdom had 
sovereignty over the island.’13 

The Court subsequently found that the title to Pedra Branca had passed from Ma-
laysia to Singapore sometime between 1953 and 1980 by prescription.14 Acquisitive 
prescription, under international law, is the legal recognition given to a state to exercise 
sovereignty over land or sea territory once certain conditions are met. These conditions 
include the exercise of authority over the territory à titre de souverain for a sufficient pe-
riod of time in a continuous, uninterrupted, and peaceful manner, and the acquiescence 
of all other interested and affected states to the exercise of this authority.15

The Court was able to find several instances of Singapore’s conduct that demonstrat-
ed conduct à titre de souverain. They included Singapore’s investigation of shipwrecks 
in the waters around Pedra Branca/Pulau Batu Puteh,16 its requirement that Malaysian 

10  Case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Ma-
laysia v Singapore) (Judgment)[2008] ICJ Rep 12, [196].
11  Ibid, [220] – [223].
12  Lathrop, above n 8, 832.
13  Case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Ma-
laysia v Singapore) (Judgment)[2008] ICJ Rep 12, [230].
14  14 February 1980 is the critical date, as the dispute over Pedra Branca crystallized in February 1980, when 
malaysia published a map showing the disputed island as lying within malaysia’s territorial sea, leading 
to diplomatic protests by Singapore. The date upon which the dispute crystallized is of significance in dis-
tinguishing between those acts which should be taken into consideration for the purpose of establishing or 
ascertaining sovereignty and those acts occurring after such date, ‘which are in general meaningless for that 
purpose, having been carried out by a state which, already having claims to assert in a legal dispute, could 
have taken those action strictly with the aim of buttressing those claims’; lathrop, above n 8; Territorial and 
Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v Honduras) (Judg-
ment) [2007] (1) ICJ Rep 661, 697-8 [117].
15  D N H Johnson, ‘Acquisitive Prescription in International Law’ (1950) 27 British Yearbook of International 
Law 332, 353-4.
16  These investigations include the 1920 Collision between a British and Dutch vessel within 2 miles of Pedra 
Branca, grounding of a British vessel in an adjacent reef in 1963 and the running aground of a Panamanian 
vessel off Pedra Branca in 1979.  The Court notes that in all cases, it was the marine authorities in Singapore 
that responded to the incidents, even when Singapore was part of the Federation of malaya in the period 16 
September 1963 to 7 August 1965; Case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Mid-
dle Rocks and South Ledge (Malaysia v Singapore) (Judgment)[2008] ICJ Rep 12, [233], [276]. 
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officials seek and obtain permission for visits to the island,17 the display of the British 
and Singaporean ensigns on the island, Singapore’s installation of military communica-
tions equipment on the island,18 and its proposed land reclamation project onthe island.19 
The Court noted that malaysia never took any action in respect of island and had never 
protested any of Singapore’s actions that could well have indicated its exercise of sov-
ereignty.20 Malaysia’s lack of response to these actions had amounted to acquiescence 
and therefore an estoppel, which had extinguished malaysia’s claim of sovereignty over 
Pedra Branca.21

The Court held that the conduct (or lack thereof) of both parties from 1953 to 1980 
reflected “a convergent evolution of the positions of the Parties regarding title to Pedra 
Branca/Pulau Batu Puteh” to the effect that Singapore was the sovereign ruler of Pedra 
Branca.22 This was the central finding of the 2008 Judgment. 

In malaysia’s application, it claims that the recently discovered documents cut 
against this central finding. First, in 1958 telegrams addressed to and from the Governor 
of Singapore concerning Singapore’s territorial waters,23 the Governor of the Colony 
of Singapore appreciated that Singapore did not have sovereignty over Pedra Branca.24 
Secondly, a 1958 memorandum concerning the Labuan Haji maritime incident,25 and 
1962 annotated map of Singapore’s naval operations,26 indicated that the British Co-
lonial Administration did not consider Pedra Branca to be part of Singapore.27 on the 
basis of these documents, individually and together, malaysia contends that the British 
Colonial and Singaporean administration, at the highest levels, knew that the 1953 cor-

17  The Court refers to two instances in 1974 and 1978. This was considered by the Court to be intention to 
claim the islands a titre de souverain - showing a public claim of right or assertion of sovereignty to the 
Islands as well as legislative acts openly seeking to regulate activity on the islands; Ibid, [236]; Award of the 
Arbitral Tribunal in the first stage of the proceedings between Eritrea and Yemen (Eritrea v Yemen)(Award) 
(Permanent Court of Arbitration, 9 October 1998) [241].
18  This occurred in the period 1976 – 1977. The Court concluded that Singapore’s action in installing military 
equipment on the island is an act à titre de souverain; Ibid, [247], [248].  
19  The court noted that land reclamation was considered in 1972, 1973, 1974 and 1978 by the Singapore 
government.
20  Lathrop, above n 8, 832-3.
21  The absence of reaction may well amount to acquiescence. Silence may also speak, but only if the conduct 
of the other party calls for a response. This shows was tacit agreement that arose from acquiescence to the 
transfer of title; Case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South 
Ledge (Malaysia v Singapore) (Judgment)[2008] ICJ Rep 12, [120]; Johnson, above n 15, 353-4.
22  Case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Ma-
laysia v Singapore) (Judgment)[2008] ICJ Rep 12, [276].  
23  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General list No 167, 2 February 2017) annex 1.
24  Malaysia v. Singapore – Application for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [39]-[40].
25  Ibid, annex 2.
26  Ibid, annex 3.
27  Ibid.
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respondence did not effect a transfer of sovereignty. This, contrary to the convergence 
of views in the 2008 Judgment, demonstrates that there was no ‘shared understanding’ 
that Pedra Branca belonged to Singapore. malaysia submits that this new fact could 
potentially have altered the decision of the Court had it been known to the Court before 
the 2008 Judgment. This therefore forms the basis of the current revision application. 

III     what Is a revIsIon?

A request for revision is made by way of an application, in accordance with article 
61 of the ICJ Statute. In revision proceedings, the Court places the newly discovered 
fact alongside the facts of the case earlier assessed and determines whether the new 
fact materially modifies the significance of facts earlier assessed or conclusions drawn 
such that the prior judgment would have been materially different. Article 60 expressly 
prohibits using reviews and interpretations as opportunities to appeal on legal grounds. 
The revision provision under article 61 does not challenge the principle of res judi-
cata,28 but provides for an appeal on factual grounds.29 A revision is a reassessment of a 
previous Court judgment, in light of new evidence advancing facts which existed at the 
time of judgment, but were unknown to the Court and the party claiming the revision 
(Claimant). An application for revision consists of two tests – admissibility and merits. 
The Court noted in El Salvador v Honduras that the revision process is a ‘two-staged 
procedure’,30 where the first stage is limited to the question of admissibility and does not 
consider the merits of the evidence. Thus, the Court will start its analysis on the question 
of admissibility.

IV     requIrements for admIssIbIlIty under artIcle 61

The requirements for admissibility are contained in article 61 of the ICJ Statute.31 
These requirements are that:

a) the application is based on the discovery of a ‘new fact’;32

b) the newly discovered fact is of ‘such a nature to be a decisive factor’;33

c) the newly discovered fact was ‘unknown’ to both the Court and the Claimant at the time 
the judgment was given;34

28  This therefore does not contradict article 60.
29  A revision under article 61 does not challenge legal basis for a decision, but disputes the facts of the case.
30  El Salvador v Honduras – Application for Revision of the Judgment of 11 September 1992 in the Case 
concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening) 
(El Salvador v. Honduras)[2003] ICJ Rep 392, 398 [18].
31  Ibid, [16] – [18].
32  Statute of the International Court of Justice art 61(2).
33  Ibid art 61(1).
34  Ibid.
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d) ignorance of the newly discovered fact is not ‘due to negligence’ on the part of the Claim-
ant;35

e) the application is made within ten years from the date of judgment;36 and

f) the application is made at the latest within six months after the discovery of the new fact.37

The Court interprets the requirements of the test cumulatively, and will reject the re-
quest for revision unless all the conditions are satisfied.38 Should a request satisfy all of 
the requirements, the Court will declare the request admissible and subsequently allow 
the Claimant to commence substantive revision proceedings.39 

V     analysIs of admIssIbIlIty

In analysing whether or not the ‘new facts’ advanced by malaysia in its application 
for revision are admissible, certain general principles of international law must be fol-
lowed and applied. 

A   Were the discoveries ‘new facts’?

The construction of what constitutes ‘new’ and ‘fact’ is unclear at international law. 
malaysia submits that there has been some disagreement as to whether the newly dis-
covered documents are to be regarded as facts within the meaning of article 61. malay-
sia contends that the Court’s readiness to assess documents produced by el Salvador 
against the admissibility criteria of article 61 in the Application for Revision of the Land, 
Island and Maritime Frontier Dispute40 means that the Court, through Judge Paolillo’s 
dissenting opinion, accepted a broad interpretation of ‘fact’ for the purposes of the ar-
ticle,41 implying that ‘newly discovered documents’ constitute ‘new facts’ within the 
meaning of article 61.42

malaysia also submits that, as a result of research undertaken by malaysia at the 

35  Ibid.
36  Ibid art 61(5).
37  Ibid art 61(4).
38  Martin Dixon, Robert McCoquodale and Sarah Williams, Cases and Materials on International Law (ox-
ford university Press, 6th ed, 2016) 676.
39  Statute of the International Court of Justice art 61(2).
40  El Salvador v Honduras – Application for Revision of the Judgment of 11 September 1992 in the Case 
concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening) 
(El Salvador v. Honduras) [2003] ICJ Rep 392.
41  Ibid, 423 [33] – [34] (Judge Paolillo).
42  In the Judgment of Bosnian Genocide Case (Application for Revision)[2003] ICJ Rep 7, the court took no 
opinion on what constituted ‘new facts’ within meaning of article 61, but the judges who produced dissenting 
opinions took it as self evident that newly produced evidence, including documentary evidence, could con-
stitute new facts within meaning of article 61; Bosnian Genocide Case (Application for Revision)[2003] ICJ 
Rep 7, 34 [2] (Judge Koroma); Ibid, 54-5 [6], [9] (Judge Dimitrijevic).
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united Kingdom National Archives, each of the documents were released after the 2008 
Judgment and only revealed to malaysia in the period of 4 August 2016 to 30 January 
2017.43 These documents should be characterised as ‘new facts’ within the plain mean-
ing of article 61(1). The Oxford Dictionary defines ‘new’ as ‘... discovered recently or 
now for the first time; or not existing before.’44 As such, these documents that shed new 
light on the position taken by the Singaporean authorities from different departments of 
Singapore’s administration should be classified as ‘new facts’. Additionally, these newly 
discovered documents may be construed as evidence of a new and implicit underlying 
fact that, contrary to the judgment, Singapore did not consider the 1953 correspondence 
to be effective in transferring sovereignty over Pedra Branca to Singapore.45 They may 
also be construed as identifying for the first time that Singapore’s administration did not 
consider Pedra Branca to be part of Singaporean territory – a view that did not exist at 
time of the judgment.46

Malaysia’s reasons for satisfying this condition are affirmed by the Hague confer-
ences, in that the construction of what constitutes ‘new’ and ‘fact’ is unclear at interna-
tional law.47

B   Was the omission due to negligence?

malaysia asserts that the discovery of documents after the 2008 Judgment could not 
be due to negligence. In questioning whether the late discovery of new facts and the 
failure to produce evidence of the newly alleged facts during the original proceedings 
was due to negligence on the part of the State requesting the revision, the Court appears 
to employ an objective test based on the reasonableness of the conduct of the Applicant 
State.48 

In Tunisia v Libya (Application for Revision and Interpretation),49 the Court held 
that there was no reason why Tunisia could not itself have sought the information con-
cerning the facts that were newly alleged in the revision application by employing law-
ful and proper means.50 In determining whether Tunisia had been negligent in failing to 
obtain certain information concerning concessions granted by libya, the Court asked 

43  El Salvador v Honduras – Application for Revision of the Judgment of 11 September 1992 in the Case 
concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening) 
(El Salvador v. Honduras) [2003] ICJ Rep 392, 423 [23].
44  Oxford English Dictionary (oxford university Press, 2017) <https://en.oxforddictionaries.com/definition/
new>. 
45  Ibid, [22].
46  Ibid, [23].
47  ‘on Parle de “fait nouveau”: mais rien n’est plus difficile a definer.’; Andreas Zimmermann et al, The 
Statute of the International Court of Justice : a Commentary (oxford university Press, 2nd ed, 2012) 1514.
48  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [46].
49  Tunisia v Libya (Application for Revision and Interpretation) [1985] ICJ Rep 192.
50  Ibid, [23].
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‘whether the circumstances were such that means were available to Tunisia to ascertain 
the details of the concessions from other sources.’51 The Court held that because Tunisia 
had been informed that the maps had already been published, registered, publicly com-
municated, and distributed through the Libyan Official Gazette,52 the newly alleged fact 
could have been discovered through the application of normal diligence. The Court went 
on to add that a party cannot argue that it was unaware of a fact which was brought to its 
attention in the pleadings of its opponent, or in a document annexed.53 The Court there-
fore held that Tunisia was ignorant of the facts due to its own negligence.54 Similarly, 
in the Fisheries Case, the Court held that it was not reasonable to assert that the united 
Kingdom did not know about the Norwegian Decree of 1869, given that the Decree 
was public and formed part of the ‘common knowledge’ in this particular industry,55 of 
which there is no doubt that the united Kingdom was an interested party.

The question here is whether the recently discovered documents were ‘common 
knowledge,’ and whether Malaysia had the means of finding out about the existence 
of such facts at the date of judgment. malaysia posits that the newly discovered docu-
ments which establish the ‘fact’ presented in its application for revision were not readily 
available to Malaysia before the judgment was given. They were confidential internal 
communications of the British Colonial Administration which were inaccessible to the 
public,56 and therefore did not form part of the public’s ‘common knowledge’. malay-
sia did not have such means to find out about the documents. They further posit that 
the negligence standard should take into account the parties’ own understanding of the 
situation concerning sovereignty over Pedra Branca, something which was not pleaded 
during the original proceedings.57 They argue further that it would be unfair to expect 
litigants to be characterised as negligent for not discovering information relevant to a 
point that was not anticipated in the proceedings.58 

The discovery of new documents after the conclusion of the proceedings before the 
Court should therefore not be attributable to any negligence on the part of the Govern-
ment of malaysia, and should not present an obstacle to the admissibility of the appli-
cation for revision.

51  Ibid.
52  Ibid, 206 [26].
53  Ibid, 203 [19].
54  Ibid, 206-7 [28].
55  Fisheries Case (United Kingdom v Norway) [1951] ICJ Rep 116, 139. 
56  Malaysia, ‘Malaysia refers to declassified British files in seeking revision of ICJ ruling on Pedra Branca’, 
The Straits Times (online), 4 February 2017 < http://www.straitstimes.com/singapore/malaysia-refers-to-de-
classified-british-files-in-seeking-revision-of-icj-ruling-on-pedra>.
57  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [48].
58  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [48].
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C   Were the ‘new facts’ unknown to the Court and Claimant at the time of judgment?

In Yugoslavia v Bosnia and Herzegovina (Application for Revision),59 the Court held 
that the newly discovered facts must have existed at the time the judgment was given, 
but must be unknown to both the Court and the party seeking revision.60 As established 
above, the newly discovered documents were late-1950s and early-1960s confidential 
internal communications of the British Colonial Administration and Far east Command. 
Noting that the original judgment was made on 23 may 2008, these newly discovered 
‘facts’ clearly existed as of 23 may 2008. 

On the question of whether these newly discovered facts were unknown to the Court 
and Claimant at the time of judgment, malaysia submit that the newly discovered doc-
uments were not readily available to malaysia before the judgment was given. They 
were inaccessible to the public until their declassification by the UK National Archives 
in 2013,61 and were not pleaded before the Court in the original proceedings.62 This, 
when construed in the context of article 61(1), demonstrates that the application meets 
the condition that the newly discovered facts were ‘unknown to the Court and also to 
the party claiming revision.’ 

D   Does the request meet time limits under arts 61(4) and 61(5)?

Articles 61(4) and 61(5) of the ICJ Statute impose time limitations on requests for revi-
sion of judgment. They impose the following conditions in that:

4. The application for revision must be made at latest within six months of the discovery of 
the new fact.

5. No application for revision may be made after the lapse of ten years from the date of the 
judgment.63

Malaysia argues that their revision application satisfy both requirements. Malaysia 
contends that since the application was made within six months of the discovery of 
these documents, it satisfies the requirement of article 61(4). In their affidavit, Malaysia 

59  Application for Revision of the Judgment of 11 July 1996 in the Case concerning Application of the Con-
vention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia) 
(Preliminary Objections) [2003] ICJ Rep 7.
60  Application for Revision of the Judgment of 11 July 1996 in the Case concerning Application of the Con-
vention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia) 
(Preliminary Objections) [2003] ICJ Rep 7, 34 [2] (Judge Koroma).
61  Malaysia, above n 56.
62  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [48].
63  Statute of the International Court of Justice art 61(4), (5).
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attests that all the documents were obtained on or after 4 August 2016.64 Noting that the 
application was made on 2 February 2017, this sits reasonably well within the limitation 
period of six calendar months from discovery of documents.65 The exact date of dis-
covery of each document severally is uncertain. even if the date of discovery of these 
documents is taken to be the earliest of that time period, the application sits two days 
before the expiration of the time limit of six calendar months. This is completely accept-
able. In El Salvador v Honduras (Application for Revision), el Salvador submitted its 
application one day before the expiry of the ten-year limit. Honduras maintained that by 
proceeding in this fashion, the applicant showed procedural bad faith.66 Nevertheless, 
the Court held that this condition, amongst others, was satisfied.67

Malaysia contends that its application also meets the time limit specified in article 
61(5), as it was submitted before the lapse of ten years from the judgment date of 23 
may 2008.68 This is rightly so.

e Would the ‘new facts’ have been ‘decisive’ had they been known before the 2008 
Judgment?

The question of whether a newly discovered ‘fact’ is a decisive factor is not easily 
answered. Jurisprudence of the Court suggests that it is unclear which new ‘facts’ can 
be considered ‘decisive’. In Tunisia v Libya (Application for Revision and Interpreta-
tion),69 the Court held that a ‘fact’ does not have to change or alter the judgment for it to 
be ‘decisive’.70 A similar interpretation of ‘decisive factor’ was observed  in El Salvador 
v Honduras where it was held that one of the alleged new facts was admissible, although 
it did not overturn the conclusions arrived at by the Court.71

64  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [51].
65  Ibid.
66  El Salvador v Honduras – Application for Revision of the Judgment of 11 September 1992 in the Case 
concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening) 
(El Salvador v. Honduras) [2003] ICJ Rep 392, 404 [35].
67  Ibid, [41] (Judge Paolillo).
68  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [52].
69  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [37].
70  “[W]hat is required for the admissibility of an application for revision is not that the new fact relied on 
might, had it been known, have made it possible for the Court to be more specific in its decision; it must also 
have been a “fact of such a nature as to be a decisive factor”. So far from constituting such a fact, the details 
[of the alleged new fact] ... would not have changed the decision of the Court.”; Tunisia v Libya (Application 
for Revision and Interpretation)[1985] ICJ Rep 192, 213-4 [39].
71  El Salvador v Honduras – Application for Revision of the Judgment of 11 September 1992 in the Case 
concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening) 
(El Salvador v. Honduras)[2003] ICJ Rep 392.
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However, in the very same case,72 the Court held that, despite the merits of each new 
fact, the Chamber would still have reached the same decision.73 Indeed, the new facts 
would only serve to confirm the conclusion made in the case earlier assessed. Although 
the documents were new facts, they were not decisive factors.74 Accordingly, it seems 
that the Court will only admit ‘new facts’ if it is satisfied that there is a very high chance 
of the new facts materially changing the outcome of the case, or if the merits of the case 
show that it will most likely alter the judgment. Clearly, the necessary condition for a 
‘fact’ to be ‘decisive’ is that it must be ‘new’, but the sufficient condition for a ‘fact’ to 
be ‘decisive’ is that it must be capable of materially altering the outcome of the case.75

Although the Court has held that the ‘first stage’ in every application for revision 
should be limited to the question of article 61 admissibility,76 it seems that the Court 
will sometimes find it necessary to consider some of the merits (that rightfully belong 
to the second stage of proceedings) in the first stage within the context of the ‘decisive 
factor’ requirement. This means that some of the merits concerning individual pieces of 
evidence will need to be examined in order to determine the evidences’ admissibility.77 

Article 61(1) of the ICJ Stature requires that this analysis of merits be done by taking 
into account the requirements in (A), (B) and (C) together with the new fact, and placing 
them alongside the facts of the case earlier assessed. In order to determine whether a 
newly discovered fact is capable of being characterised as a decisive factor, it is neces-
sary to recall the legal principles on which the Court relied when ruling on the sover-
eignty of Pedra Branca,78 as the same legal principles are applied to the ‘new facts’.79 
With these conditions in mind, the evidence may be assessed as follows.

1 1958 telegrams between the Secretary of State for the Colonies and the Governor of 
Singapore

In these telegrams, the Governor of Singapore expressed that, should the Interna-
tional law Commission on law of the Seas extend the limits of the territorial sea to 
six nautical miles, channels of access of approach to Singapore would be inhibited, 
and special provisions for an international high seas corridor would have to be made to 

72  Ibid.
73  Ibid.
74  Ibid.
75  A necessary condition for some state of affairs is a condition that must be satisfied in order to obtain that 
state of affairs. A sufficient condition for some state of affairs is a condition that, if satisfied, guarantees that 
that state of affairs is obtained; university of Wisconsin-madison Department of Philosophy, Necessary vs. 
Sufficient Conditions, <http://philosophy.wisc.edu/hausman/341/Skill/nec-suf.htm>.
76  El Salvador v Honduras – Application for Revision of the Judgment of 11 September 1992 in the Case 
concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening) 
(El Salvador v. Honduras)[2003] ICJ Rep 392, 398 [18].
77  Robin Geib, ‘Revision Proceedings before the International Court of Justice’ (2003) 63 ZaöRV 167, 183.
78  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [39].; see section D above.
79  Legal principles relevant to the original judgment are presented in Section II. 
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ensure ships could pass through to Singapore without let. malaysia contends that Sin-
gapore appreciated that Pedra Branca did not fall within Singapore’s territorial waters.80 
If the Governor had understood that Pedra Branca was under Singaporean sovereignty, 
there would be no need to advocate for an international high seas corridor to ensure that 
ships would have access to mainland Singapore from the eastern end of the Straits of 
malacca, as they could simply assert Singapore’s right to the waters surrounding Pedra 
Branca. The newly discovered document attests that, contrary to the 2008 Judgment, the 
1953 correspondence concerning Pedra Branca had ‘no relevant impact’ on Singapore’s 
understanding of its entitlement to maritime rights in the area around the island of Pedra 
Branca.81 malaysia also claims that in light of the foregoing, the 1958 document indi-
cates that malaysia and Singapore had a ‘shared understanding’ that sovereignty over 
Pedra Branca rested with malaysia, not Singapore.82

malaysia is correct in considering that if the territorial sea limit was extended to 6 
nautical miles, the Straits of Singapore would be closed to Singapore as the channel of 
international high seas that existed before the territorial sea extension would disappear. 
The Singapore Strait east of Singapore is about 9 nautical miles at its narrowest point 
between Johor and the Indonesian island of Batam. In the 2008 Judgment, the Court had 
not been able to determine the status of Pedra Branca as at 1953. The absence of events 
or conduct engaged in by both parties in the period between 1953 and 1958 would mean 
that the status quo remained until 1958.83 As such, the status of Pedra Branca at 1958 
would still be unclear.

Does this document advance a new fact about the situation? Well, this document 
could demonstrate that, as of 1958, the uK (and Singapore) understood that they did not 
possess the title to Pedra Branca. This cuts against the purported mutual understanding 
between both nations that the uK (and Singapore) had in 1958 implicitly held the title 
to Pedra Branca. This substantiates malaysia’s claims that the 1953 correspondence 
had no impact on Singapore’s understanding of its relationship with Pedra Branca. In 
the absence of competing claims over Pedra Branca, sovereignty over the Island would 
rest with the original holder of the title – the Sultan of Johor. These correspondences 
disprove the Court’s central finding that the 1953 correspondences effected the transfer 
of sovereignty of Pedra Branca from malaysia to the uK (and Singapore). Therefore, 

80  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [26].
81  In the 1953 correspondences, the acting state secretary of Johor responded that “the Johore Government 
does not claim ownership of Pedra Branca”, and this was held by the Court to be of ‘major significance’. The 
Court concluded that “as of 1953 Johor understood that it did not have sovereignty over Pedra Branca/ Pulau 
Batu Puteh and that in light of Johor’s reply, the authorities in Singapore had no reason to doubt that the 
united Kingdom had sovereignty over the island”.
82  Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case concerning 
Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. Singapore) 
(International Court of Justice, General List No 167, 2 February 2017) [26].
83  The 2008 Judgment does not mention any acts taken by either party in the period 1953 to 1958. 
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on the basis that these correspondences constitute ‘new documents’ of unquestionable 
authenticity which advance a new fact or new take on the issue, these evidences are 
admissible

But would this event have changed the 2008 Judgment? malaysia claims that be-
cause Singapore knew that it was not the sovereign power over Pedra Branca, the title 
to Pedra Branca would have remained with malaysia in 1958, and into the future. This 
claim, however, is unconvincing. No one as of 1958 could reasonably foresee the future, 
nor could they guarantee that the title would definitely remain with the Sultan of Johor 
forever. It is plausible that, with the effluxion of time, actions taken by Singapore in the 
operation of their lighthouse on the Island would have seen sovereignty pass over to 
Singapore. 

The Court noted that the bulk of significant conduct by both parties took place in the 
period of 1963 to 1980, and it is highly unlikely that this letter would have significant 
bearing on the 2008 Judgment. moreover, the Court noted that the inaction or ‘silence’ 
of malaysia over actions taken by Singapore in the period of 1953 to 1980 – the  crys-
tallisation of the dispute – meant Malaysia acquiesced to Singapore’s actions à titre de 
souverain over Pedra Branca. Further, sovereignty had passed over by acquisitive pre-
scription, effectively estopping malaysia from counterclaiming sovereignty. 

Hence, this piece of evidence, although constituting a ‘new fact’, would not alter 
the 2008 Judgment, and should not qualify as being a ‘decisive factor’ according to El 
Salvador v Honduras.

2 Memorandum reporting the Labuan Haji incident 25 February 1958 and accompa-
nying file note

malaysia contends that the military authorities responsible for Singapore’s defence 
at that time did not view the waters surrounding Pedra Branca as part of Singapore’s 
territorial waters, demonstrating the ‘shared understanding’ that sovereignty of Pedra 
Branca rested with malaysia. The document, which malaysia asserts was addressed to 
the Governor of Singapore by a mr Wickens, explained that an Indonesian gunboat was 
pursuing the Labuan Haji in waters near Horsburgh light (Pedra Branca). He continues 
to say that the Royal Navy and Royal Air Force were unable to respond to the latter 
vessel’s distress calls, as the vessel was still in “Johor’s territorial waters”. Newspaper 
cuttings of The Singapore Standard from 1958 tendered by Malaysia are said to affirm 
the position taken by the Royal Navy. A later handwritten file note by Mr Wickens ex-
plains that the Royal Navy had been instructed that they could not intervene in Johor’s 
territorial waters unless specifically requested to do so by the Federation Government.84

The provenance surrounding the document – which was written by a mr Wickens 
to a ‘GS’ (presumably the Governor of Singapore) – is unclear. In the absence of fur-

84  The Federation Government refers to the Federation of Malaya, the predecessor of modern day Malaysia.



Malaysia’s Application for Revision of the Pedra Branca Judgment: Case Note on the Question of Admissibility

(2017) 2 Perth International Law Journal 62 75 

ther conclusive evidence behind the identities of mr Wickens and ‘GS’, it cannot be 
definitively concluded that Mr Wickens’ view or explanation represents the view of the 
Governor of Singapore, or that of the British Crown. The document by mr Wickens does 
not prove sovereignty over Pedra Branca, nor does it advance any firm indication that 
Singapore appreciated that it did not possess Pedra Branca. Its probative value is highly 
suspect considering that it does not verifiably indicate the source of the information or 
even the names of its authors.

moreover, The Singapore Standard was a newspaper that ran from 1950 to 1959, 
and was reputed to be an ‘anti-merdeka’ (anti-independence) paper that saw malaysia 
and Singapore as one. It has been reported to have ‘always tampered with the truth’.85 
It wound up in dubious circumstances where the owner and senior editors were all de-
tained.86 

As established in the previous sections, the burden and standard of proof lies with 
Malaysia in showing that that the facts advanced by these documents are of ‘unquestion-
able authenticity’.87 There are far too many doubts regarding the ‘facts’ advanced in this 
document, and the document should therefore be inadmissible on the basis that it does 
not satisfy the standard of ‘unquestionable authenticity’. In light of this, it is unneces-
sary to consider whether the document constitutes a ‘decisive factor’.

3 Map of restricted and prohibited areas – Singapore territorial waters, dated 25 March 
1962.

malaysia contends the map and accompanying annotations provide a valuable new 
basis for assessing the Singaporean authorities’ understanding of their territorial entitle-
ments.  They contend that the notes describe a regular process in which the Singaporean 
authorities reviewed and reaffirmed the strict regulation of their maritime spaces every 
month. But despite the routine nature of this review, the authorities never regarded Pe-
dra Branca as being under Singapore’s sovereignty. Does this piece of evidence prove 
ownership of title?

In evaluating the evidentiary value of maps, the Court in Burkina Faso v Mali stated 
that maps cannot constitute a territorial title, unless when annexed to an official text of 
which they form an integral part.88 maps are only extrinsic evidence which may be used 

85  Ex-journalist, ‘Ex-Journalist leads PAP attack No.2  on the English Press’, The Straits Times (online), 23 
April 1959 <http://eresources.nlb.gov.sg/newspapers/Digitised/Article/straitstimes19590423-1.2.14>.; Avail-
able on Microfilm reel NL4020 at the National Library of Singapore.
86  After, ‘After 9 years paper closes door’, The Straits Times (online), 1 August 1959 < http://eresources.nlb.
gov.sg/newspapers/Digitised/Article/straitstimes19590801-1.2.2>.; Available on Microfilm reel NL4022 at 
the National library of Singapore.
87  It is a general principle of international law that a party which advances a point of fact in support of its claim 
must establish that fact; Case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks 
and South Ledge (Malaysia v Singapore) (Judgment)[2008] ICJ Rep 12, [32], 154 [3] (Judge Rao).
88  Frontier Dispute (Burkina Faso v Republic of Mali) (Judgment) [1986] ICJ Rep 554, 582 [54].
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in conjunction with other evidence of a circumstantial kind to establish the real facts.89

As such, the ‘facts’ advanced by malaysia claiming that Singapore did not consider 
Pedra Branca to be part of their territory is not conclusive of whether Singapore had title 
to Pedra Branca. The map was used in operations of Singapore’s maritime activity and 
not in an official capacity. Moreover, the map does not depict Pedra Branca, and Singa-
pore’s views on the legal status of the Island cannot be conclusively inferred. However, 
the Court in the Pedra Branca/Pulau Batu Puteh dispute noted that:

The Parties referred the Court to nearly 100 maps. They agreed that none of the maps 
establish title in the way that a map attached to a boundary delimitation agreement may. They 
do contend however that some of the maps issued by the two Parties or their predecessors have 
a role as indicating their views [or opinions] about sovereignty or as confirming their claims.90

The question, then, is whether this map, when placed alongside the other facts of 
the case, would alter the 2008 Judgment. The Court in Pedra Branca/Pulau Batu Puteh 
found:

The Court recalls that Singapore did not, until 1995, publish any map including Pedra 
Branca/Pulau Batu Puteh within its territory. But that failure to act is in the view of the Court 
of much less weight than the weight to be accorded to the maps published by malaya and 
Malaysia between 1962 and 1975. The Court concludes that those maps tend to confirm that 
malaysia considered that Pedra Branca/Pulau Batu Puteh fell under the sovereignty of Sin-
gapore.91

This map, while it does indicate that Singapore may have appreciated a different 
view of Pedra Branca, confirms that ‘Singapore did not, until 1995, publish any map 
including Pedra Branca/Pulau Batu Puteh within its territory.’92 This closely resembles 
the case of El Salvador v Honduras where the Court then concluded that despite having 
seen the merits of each new fact, the Chamber would have still reached the same de-
cision, and the new facts would only serve to confirm the conclusion made in the case 
earlier assessed. Therefore, although this map may have advanced a new fact, it is not a 
‘decisive factor’ according to El Salvador v Honduras, and should thus be inadmissible.

vI     conclusIon

In light of the evidence presented by malaysia in its application for revision and pre-

89  Ibid.
90  Case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Ma-
laysia v Singapore) (Judgment)[2008] ICJ Rep 12, [267]. 
91  Ibid, [272].
92  The map does not depict Pedra Branca at all; Malaysia v. Singapore – Request for Revision of the Judgment 
of 23 May 2008 in the case concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and 
South Ledge (Malaysia v. Singapore) (International Court of Justice, General list No 167, 2 February 2017) 
annex 3.
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vious decisions of the Court, it appears that only the evidence presented in the 1958 
correspondence between the Governor of Singapore and the Secretary of State for the 
Colonies advance facts which are admissible. The evidence advances facts pertaining to 
the period of 1958 to 1962 which suggest that Singapore was not sovereign over Pedra 
Branca in that time. However, this is not determinative of the status of that title after 
those times. Given that the bulk of the significant conduct and interaction between both 
parties held by the Court to be determinative of acquisition took place in the late 1970s, 
the Court is still likely to find that the title to Pedra Branca passed over to Singapore. 
As such, it is unlikely that these new documents (and evidence) presented in malay-
sia’s application will alter the 2008 Judgment and subsequently qualify as ‘decisive 
factors’ within the meaning of article 61 and El Salvador v Honduras.93 ultimately, the 
documents submitted as evidence in malaysia’s application should not be admissible. 
malaysia’s application for revision should be dismissed.

93  Evidence should only be admissible if it satisfies the sufficient condition that it is capable of materially 
altering the Judgment; El Salvador v Honduras – Application for Revision of the Judgment of 11 September 
1992 in the Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nica-
ragua Intervening) (El Salvador v. Honduras)[2003] ICJ Rep 392.
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Addenda - page 68.  

... ... The Oxford Dictionary defines ‘new’ as ‘... discovered recently or now for the first 
time; or not existing before.’43 As such, these documents that shed new light on the 
position taken by the Singaporean authorities from different departments of Singapore’s 
administration should be classified as ‘new facts’. Additionally, these newly discovered 
documents may be construed as evidence of a new and implicit underlying fact that, 
contrary to the judgment, Singapore did not consider the 1953 correspondence to be 
effective in transferring sovereignty over Pedra Branca to Singapore.44 They may also be 
construed as identifying for the first time that Singapore’s administration did not consider 
Pedra Branca to be part of Singaporean territory – a view that did not exist at time of the 
judgment.45 Malaysia’s reasons for satisfying this condition are affirmed by the Hague 
conferences, in that the construction of what constitutes ‘new’ and ‘fact’ is unclear at 
international law.46 

   Malaysia’s reasons for satisfying this condition are affirmed by the Hague conferences, 
in that the construction of what constitutes ‘new’ and ‘fact’ is unclear at international 
law.47 According to Zimmermann et al, delegates of The Hague conferences noted the 
difficulty in establishing what constitutes a fact. Nevertheless, examples of what could 
constitute a ‘new fact’ within the meaning of the revised provision were concluded by the 
Hague conferences to include ‘new document(s) of unquestionable authenticity’.i This has 
proved to be a typical ground on which revision is sought. 

 

B Was the omission due to negligence? 

                                                           
43 Oxford English Dictionary (Oxford University Press, 2017) 
<https://en.oxforddictionaries.com/defnition/>. 
44 Above n 43, [22]. 
45 Ibid, [23]. 
46 ‘on Parle de “fait nouveau”: mais rien n’est plus diffcile a defner.’; Andreas Zimmermann et al, 
The Statute of the International Court of Justice : a Commentary (oxford university Press, 2nd ed, 
2012) 1514. 
47 Malaysia v. Singapore – Request for Revision of the Judgment of 23 May 2008 in the case 
concerning Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge 
(Malaysia v. Singapore) (International Court of Justice, General List No 167, 2 February 2017) [46]. 
i ‘ne nouvelle carte ou un nouveau document d’une authenticité incontestable’; Above n 46, 
1512. 


