


i

PERTH INTERNATIONAL LAW

JOURNAL

ACADEMIC JOURNAL OF THE UNIVERSITY OF WESTERN AUS-
TRALIA INTERNATIONAL LAW CLU B

VOLUME 1
2016



 ii

PERTH INTERNATIONAL LAW JOURNAL

ACADEMIC JOURNAL OF

THE UNIVERSITY OF WESTERN AUSTRALIA

INTERNATIONAL LAW CLUB

Editor  Isabella Bogunovich
Sub-editors  Quynh Trang McGrath
   Swati Gupta
Layout and Design Natalie Thompson

The views and opinions expressed in the articles of this journal do not necessarily refl ect the views 
and opinions of The University of Western Australia International Law Club, or the editorial team of 
the Perth Intern ational Law Journal. All views and opinions expressed are solely those of the authors 
of the articles and all responsibility for the articles lies with them.

Printed by Uniprint



Foreword

(2016) 1 Perth International Law Journal 1 iii 

FOREWORD

I am very pleased as a UWA Law School graduate, a once Public International Law 
tutor at the UWA Law School and now a Professor of International Law at the Law 
School to be asked to write the foreword for the UWA International Law Club Journal, 
the ‘Perth International Law Journal’. The opportunities for Public International Law 
students in Perth have increased immeasurably over the decades since I was a UWA stu-
dent. Indeed, these opportunities have intensifi ed over recent years. A UWA Law School 
focus has seen an infl ux of Public International Lawyers from a variety of different ju-
risdictions and continents - Africa, Europe, and North America included. 

The creation of the Perth USAsia Centre and its proximity to and close collaboration 
with the Law School has added to an environment of Public International Law and 
International Relations discourse around the Law School and the University itself. And 
the appointment of former Australian Ambassador to the United States, Kim Beazley, as 
a Law School Honorary Fellow has brought an added dimension in a US Presidential 
year. The introduction of a range of Public International Law related Masters Degree 
courses has complemented all that in a formal way, adding more academic opportuni-
ties for interested students. 

But none of this, of course, works unless there is an enthusiastic and committed student 
group to take advantage of these opportunities and turn them into career pathways. 

The idea for the UWA International Law Club fi rst emerged when UWA Law student 
Liam Elphick, also a casual academic tutor at UWA and Research Assistant to Law 
School Dean Erika Techera, detected a strong enthusiasm for knowledge and under-
standing of international law in a fi rst-year Politics unit he was teaching. After conclud-
ing that there was no easy way for students in the Law School, let alone other schools, 
interested in international law to engage or connect with other like-minded students, 
Liam asked a number of students interested in international law if they would like to 
start a new Public International Law focused club for students to pursue their interest. 

Liam and his fellow students were strongly supported in their task by Dean Erika 
Techera, and a trio of UWA Law School Public International Lawyers: Holly Cullen, 
Philipp Kastner and Sean Richmond. Following a summer of planning, the UWA In-
ternational Law Club was offi cially formed and affi liated to the UWA Student Guild in 
February 2016. Its express aim is to foster engagement with International Law among 
students and staff at UWA.

I had the honour to be the guest speaker at their launch event in March this year. From 
then, the UWA International Law Club began its activities and implementing its ideas. 
Firstly, a blog called JusT Cogens, dedicated to a brief and light-hearted take on a con-
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temporary international law issue, was created. It has run a new issue weekly since its 
establishment - giving many students at UWA the chance to write on a topic they are in-
terested in. Next, an International Law Seminar Series was established, a regular hourly 
presentation and in-depth discussion on an international law topic, with fi ve seminars 
taking place each semester. A mix of undergraduate students, Honours, Masters and 
PhD students, Research Fellows, and UWA and Visiting Academics have presented in 
this series, creating and fostering deeper understanding of and debate about interna-
tional law at UWA. Thirdly, a range of other presentations were organised - including an 
Introduction to International Law session for fi rst-year students, and a presentation by 
the Honourable Kim Beazley on his experiences as Australian Ambassador to the Unit-
ed States of America. As well, the Club has also been involved in collaborative efforts 
with other UWA clubs, including joining with the Blackstone Society to jointly run the 
Australian Red Cross International Humanitarian Law Mooting Competition, and the 
International Law Quiz Night! 

And fi nally, the Journal. 

In 2016, the Perth International Law Journal began its fi rst steps as one of only a small 
handful of international law focused journals in Australia. The fi rst issue was edited 
by students on the UWA International Law Club Journal Sub-Committee, and included 
articles written exclusively by students, both undergraduate and postgraduate. 

This provides students of all levels the chance to publish their longer academic pieces 
of international law research without the uphill battle of trying to be published in high-
ly competitive peer reviewed international law journals. That can come later in their 
careers! 

The Perth International Law Journal is an annual journal, open to any students from 
any University to publish in. 

My congratulations to Liam Elphick, the inaugural President of the UWA International 
Law Club, to Isabella Bogunovich, the inaugural Editor of the UWA International Law 
Club Journal, to members of the Journal Sub Committee, and to all Club members on a 
great start to the Club’s activities. 

Stephen Smith
Former Minister for Defence and Minster for Foreign Affairs

Professor of International Law, The University of Western Australia
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EDITOR’S FOREWORD

I am proud to present, on behalf of The University of Western Australia International 
Law Club, our inaugural journal, ‘The Perth International Law Journal’. The journal 
features an interesting and diverse compilation of undergraduate and post-graduate stu-
dent papers on topics ranging from human rights and international humanitarian law 
to cultural heritage to piracy to international arbitration. This journal has a strong stu-
dent-focus and is designed to provide an accessible platform for both undergraduate and 
post-graduate students to publish papers on both public and private international law 
related topics. 

I would like to thank my sub-editorial committee and Natalie Thompson for their in-
valuable assistance. I hope you enjoy the journal!

Isabella Bogunovich
Editor
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PERSUASION: AUSTIN, SANCTIONS AND
THE LEGAL STATUS OF INTERNATIONAL LAW

NICOLE MUMFORD*
This paper examines the contemporary validity of John Austin’s theory that the law ‘properly 
so called’ necessarily requires a command backed by a sanction in the context of international 
law.  This paper argues that Austin’s argument is largely incorrect in its application to the 
contemporary international system, based upon two limbs.  Firstly, sanctions in various forms 
exist in enforcing public international law, including economic, fi nancial, political and social 
enforcement mechanisms.  Secondly, Austin’s theory overlooks the other means by which the 
international legal system compels obedience beyond the command and control theory of law.

I   INTRODUCTION

John Austin’s legal positivistic view of international law as not ‘true law’ due to the 
absence of a sovereign command backed by coercive sanctions is no longer ultimately 
correct in the contemporary international legal system. Austin’s recognition of the anar-
chical system lacking a central sovereign authority within which international law op-
erates is essentially correct, however the rest of Austin’s argument has ceased to be val-
id.  First, the implied assumption that international and domestic legal systems should 
mirror each other in their operation is fundamentally fl awed given that they differ in 
function, creation and substance.  Secondly, sanctions clearly exist in enforcing interna-
tional law through bodies such as the Security Council of the United Nations (Security 
Council) and other supranational bodies such as the International Court of Justice (ICJ) 
and the International Law Commission (ILC). Further, coercive force in the increas-
ingly integrated and globalised contemporary system also takes the form of economic, 
fi nancial, political and social sanctions, as well as traditional military force. Whilst some 
jurists argue that these sanctions are ineffective and may not apply to powerful coun-
tries, weakness in enforcement sanctions is not fatal to the legitimacy of international 
law, it merely highlights an imperfect obligation with room for improvement.  In addi-
tion, the decentralised nature of coercive sanctions also allows for some enforcement 
mechanisms to apply in the absence of others, as is the case of the permanent members 
of the Security Council being subject to other forms of accountability.   

This paper will also demonstrate that Austin’s command and control theory of law ne-
glects to consider other means by which international law compels obedience. In the 200 
years following Austin’s positivist articulations, the legal theory and the fi eld of interna-
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tional law has developed to recognise more appropriate models to explain compliance 
with international law. The role of coercive sanctions in legitimising international law 
is devalued in favour of theories recognising the non-hierarchical, decentralised, con-
sent-based nature of the international system, such as that of transnational participation, 
the internalisation of international norms and actual recognition of the law as legiti-
mate and binding.  Further, some jurists go so far as to argue that the role of coercive 
enforcement is merely symbolic and does not constitute a critical factor in compelling 
obedience. It is therefore the case that in any event international law is ‘true law’ despite 
any perceived lack of coercive mechanisms.

II   THE ANARCHICAL INTERNATIONAL LEGAL SYSTEM

Austin’s observation that states in the international system acknowledge no higher au-
thority than themselves is correct to the extent that states exist largely in an anarchical 
international system.  The international legal system, as it existed at Austin’s time of 
writing and as it exists today, lacks a central government and unifi ed violence system 
with force shared by individual political units,1 and a well-organised juridical system.2  
Given the diverse nature of nation-states and the pre-eminence of the notion of sover-
eignty, it is logical that states are loath to relinquish military resources and personnel 
to the control of a universal legislative body, in addition to uncertainties surrounding 
accountability mechanisms for such a body.3  To the extent of this observation, Austin is 
correct in his analysis of the anarchical system in which the international legal system 
operates, with states acknowledging no higher authority than themselves, and powerful 
states being unable to be forced to comply with legal rules against their will by an over-
arching authoritative government. 

III   EXISTENCE OF COERCIVE SANCTIONS IN INTERNATIONAL LAW

In the absence of this central, supranational authority commanding action backed by 
coercive sanctions in the international sphere, some jurists agree with Austin’s belief 

* Nicole Mumford.  Bachelor of Laws / Arts (Political Science and International Relations) Student (The 
University of Western Australia). Responsibility for the text lies with this author and all errors are hers alone.
1  Shigeyoshi Ozaki, ‘International law and coercion’ (1984) 27 Japanese Annual of International Law 12, 23. 
2  Ibid 21.
3  Sandra Raponi, ‘Is coercion necessary for law?  The role of coercion in international and domestic law’ 
(2015) 8(1) Washington University Jurisprudence Review 35, 36.
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that international law is not true law. This argument is fl awed on a number of grounds: 
fi rst in its implied assumption that international law is only legitimate if it mirrors the 
operation of domestic law. International and domestic law are fundamentally different 
in their functional criteria, formation and content. For example, the operation of do-
mestic law largely hinges upon the premise of hierarchy and its administration of rules 
and sanctions, whereas this element is effectively excluded in international law both in 
legislation and implementation.4 In addition, the establishment of domestic and interna-
tional law differs due to the lack of a global legislative body and the development of law 
by custom, which in turn creates essential differences in legal content.5 It is therefore 
the case that domestic and international law are fundamentally different creatures, and 
therefore cannot have their functional effectiveness measured against the operation of 
the other. As a result, the existence of coercion in international law cannot be discounted 
due to the absence of a forcible hierarchical model of government.

This argument is also undermined by signifi cant changes in the fi eld of international 
law since Austin penned his argument, particularly in the creation of the United Nations 
and other international and regional bodies. Over the past 100 years, command that was 
once from an authoritative political superior may now be comparable to a variety of 
resolutions of the Security Council.6 International sanctions are largely centralised in the 
Security Council,7 which is endowed with authority to ‘take such action by sea, air or 
land forces as may be necessary to maintain or restore international peace and security’.8 
One such example is the implementation of sanctions by the United Nations against Lib-
ya and the government of Muammar el-Qadhafi . In condemning Qadhafi ’s persecution 
of anti-government protestors, the United Nations General Assembly suspended Libya’s 
membership of the Human Rights Council,9 and United Nations’ sanctioned military 
forces were deployed to Libya which ultimately resulted in Qadhafi ’s fl ee from Tripoli. 
Whilst the Libyan state has continued to be turbulent and the issue of governance is yet 
to be resolved, this example nonetheless illustrates that the Security Council can, and 

4  Dr Laszlo Valki, ‘Does international law contain sanctions?’ (2015) 26(4) Annales Universitatis Scientiarum 
Budapestinensis de Rolando 255, 258.
5  Ibid 259, 261.
6  Prof Dr Sompong Sucharitkul, ‘International law as law’ (2010) 16 Annual Survey of International and 
Comparative Law 1, 2.
7  Milivoj Milovanovic, ‘Sanctions and international law’ (1981) 7 South African Yearbook of International 
Law 54, 60.
8  Charter of the United Nations art 42.
9  Suspension of the rights membership of the Libyan Arab Jamahiriya in the Human Rights Council, GA Res 
265, UN GAOR, 65th sess, 76th mtg, UN doc GA/11047 (1 March 2011).
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will, intervene to enforce sanctions against states to ensure compliance with their inter-
national legal command.

In addition, recent years have seen the expansion and proliferation of many international 
and regional bodies with supranational power to enhance and strengthen the rules of 
international law. Examples of such bodies include the ICJ, the Permanent Court of Ar-
bitration in Hague, the ILC, the International Criminal Court, the GATT and the World 
Trade Organisation.10 The multitude of these bodies with their individual roles, rules 
and enforcement mechanisms highlights the existence of a number of supranational 
bodies fi lling the anarchical vacuum within which international law operates.  In turn, 
this negates the limb of Austin’s argument that no higher authority exists to enforce 
compliance with international law, with such authority existing albeit in a decentralised 
manner. 

Individual states also evidence decentralised enforcement of international law through 
the application of sanctions to other recalcitrant states. In today’s contemporary inter-
national legal system there is no one strict defi nition for what constitutes a sanction, 
and enforcement of international law can be applied by individual states, or groups of 
states collectively, to take common action to ensure international legal compliance.11 At 
his time of writing, Austin could not have foreseen the shrinking globalised and inter-
connected international world in which we now live, and may not have appreciated the 
persuasiveness of alternative forms of sanction beyond the traditional means of physi-
cal force. States may individually or collectively employ punitive economic measures, 
such as embargoes, boycotts and blockades,12 which are generally disruptive due to the 
increasingly integrated nature of the international community. Decentralised economic 
and fi nancial sanctions have proven to be coercive, as evidenced by the success in com-
pelling Iran to dismantle its nuclear program. Individual investor states, in their freez-
ing of Iran in the global economy through embargoes and prohibited fi nancial fl ows, 
ultimately incapacitated the Iranian economy which persuaded the state to abandon its 
nuclear program.13 This example highlights the existence and effectiveness of the decen-
tralised application of enforcement mechanisms in non-traditional forms of sanctions. 

10  Ibid 7.
11  Valki, above n 4, 255.
12  Milovanovic, above n 7, 62.
13  Iran rejoins world economy with sanctions relief (17 January 2006) Aljazeera <http://www.aljazeera.com/
news/2016/01/iran-rejoins-world-economy-sanctions-lifted-160117132734049.html>.
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Decentralised sanctions may also be of a political nature. Individual states’ political 
sanctions against rogue states may include verbal communications, diplomatic protest, 
termination of diplomatic relations and non-recognition of statehood.14 For example, 
South Africa was excluded from the international sporting community between 1960-
1972, including expulsion from the Olympics, football world cups, and international 
rugby and cricket competitions, emphasising its pariah status in diplomatic relations 
and international affairs.15 Further political pressure was exerted by the United States, 
following the enactment of the Comprehensive Anti-Apartheid Act 1986,16 with the ob-
jective of implementing political and diplomatic measures to encourage the South Afri-
can government to establish a nonracial democracy.17 These sanctions contributed to the 
pressure applied to the South African government to alleviate apartheid policies, which 
eventually culminated in the transition to democratic rule following Nelson Mandela’s 
election in 1994.18  This underscores the effectiveness of states enforcing adherence 
to international law in a decentralised manner through the implementation of political 
sanctions.

Finally, the infl uence of international public opinion and the desire to maintain a strong 
international reputation can also act as a coercive force. States are coerced into behaving 
in certain ways for fear that evidence of unreliability will damage current cooperative 
relationships and deter other states from entering into future agreements.19 As a whole, 
non-uniform means of coercion such as economic, fi nancial, political and social sanc-
tions have proven to be both persuasive and effective due to the integrated nature of the 
international political and legal system. This in turn highlights the existence and coer-
cive application of sanctions in international law and undermines Austin’s hypothesis 
claiming otherwise.

14  Milovanovic, above n 7, 62.
15  Derek Charles Catsam, ‘The death of doubt – Sport, race, and nationalism in the new South Africa’ (2010) 
11(2) Georgetown Journal of International Affairs 7, 8.
16  Comprehensive Anti-Apartheid Act of 1986 (USA).
17  Susan J Shapiro, ‘Policy implementation and the Anti-Apartheid Act of 1986’ (1988) 2(2) Temple Interna-
tional and Comparative Law Journal 259, 260.
18  Catsam, above n 14.
19  George W Downs & Michael A Jones, ‘Reputation, compliance, and international law’ (2002) 31 Journal 
of Legal Studies S95.
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IV   EFFECTIVENESS OF SANCTIONS UNDER INTERNATIONAL LAW

Despite the examples of sanctions as discussed above, some jurists argue that such co-
ercive measures are ineffective in their application and inadequate to legitimise interna-
tional law as ‘true law’. It is often argued that whilst the Security Council is empowered 
to assert its authority through positive determination of international legal violations and 
the implementation of sanctions, its capacity and willingness to act (and act effi ciently) 
is to be doubted.20 This argument is supported by evidence of poor success rates for 
many sanctions, such as delayed or poorly implemented sanctions against Somalia and 
Rwanda in the early 1990s,21 and ineffectual efforts to halt the fl ow of arms into civil 
wars in Angola.22 These examples, however, only serve to illustrate the fact that interna-
tional law is an imperfect obligation and evidences weaknesses, rather than proving fatal 
to international law’s legitimacy as a system.23 No legal system can claim to be perfect 
in its application of sanctions; breaches are committed against every legal system in 
both domestic and international law, invoking a variety of punitive mechanisms with 
differing results of success. The varied application of sanctions between systems does 
not necessarily render one void or illegitimate, but merely underscores weaknesses or 
areas requiring reform.

Some commentators also argue that the Security Council is limited in its ability to force 
powerful countries to comply with legal rules against their will. Despite having the the-
oretical ability to enforce coercive sanctions against delinquent states, in practice, the 
Security Council is severely limited due to the veto power of its fi ve permanent mem-
bers.24 For example, the Security Council was ineffective in preventing the unendorsed 
United States led invasion and occupation in Iraq in 2003.25 In countering this argument, 
however, whilst this may apparently elevate some states above the coercion of the Se-
curity Council it does not circumvent the previously discussed forms of sanction. The 
action taken in Iraq did not evade international public scrutiny, and was subject to the 

20  Milovanovic, above n 7, 60.
21  Susan M Crawford, ‘U.N. Humanitarian Intervention in Somalia’ (1993) 3 Transnational Law & Con-
temporary Problems 273, 277; David Scheffer, ‘Lessons from the Rwanda Genocide’ (2005) 5 Georgetown 
Journal of International Affairs 125, 131.
22  Todd Howland, ‘UN human rights fi eld presence as proactive instrument of peace and social change: les-
sons from Angola’ (2004) 26 Human Rights Quarterly 1, 3.
23  James B Scott, ‘The legal nature of international law’, (1905) 5 Columbia Law Review 124, 135.
24  Raponi, above n 3, 60.
25  David D Caron, ‘Does international law matter [comments]’ (2004) 98 American Society of International 
Law Proceedings 311, 313.
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weight of public opinion both in international and domestic spheres. The United States 
government received devastating approval ratings following the invasion of Iraq and 
eventually led to voters electing a change of government to demonstrate their disapprov-
al.26 This illustrates the fact that whilst powerful countries may not be held to account by 
some coercive mechanisms in the international system, they are still subject to enforce-
ment of non-traditional sanctions such as that of the burden of negative public opinion.

V   THE LEGAL NATURE OF INTERNATIONAL LAW

Whilst this paper argues that effective sanctions exist under international law, the ex-
istence of commands backed by coercive sanctions in any case is not the linchpin of 
international legal legitimacy. John Austin belonged to the legal positivist school of 
thought, arguing that ‘law’ consists of rules enforced by a sovereign authority against 
political inferiors.27 After 200 years of empirical changes in world politics and theoreti-
cal developments, a variety of legal theories now highlight a broad spectrum of essential 
characteristics of ‘true law’ beyond that of Austin’s ‘command theory’. One such theory 
emphasises the importance of norm internalisation in compelling obedience. Koh ar-
ticulates that obedience derives from norm-internalisation, which in turn derives from 
process, and as a result, transnational legal process is the key to international legal com-
pliance.28 In other words, rather than relying on coercive sanctions to compel obedience, 
the binding effect of law can be achieved through the mutual creation of international 
law, with adherence to internal criteria and congruence with prevailing social norms, 
practices and aspirations.29 This transnational theory of norm-internalisation devalues 
the signifi cance of coercion in ensuring compliance to international law in favour of a 
more interactive consent-based approach.

Another theory of international law complementing the transnational process theory, 
and downplaying the role of coercion, is recognition theory. Recognition theory rejects 
the notion of coercion as an integral part of law, instead favouring the essence of law 
as members of a community recognising and accepting it as law or a body of binding 

26  Stephanie Condon, 10 Years later: the Iraq war’s lasting impact on U.S. politics (19 March 2013) CBS 
News <http://www.cbsnews.com/news/10-years-later-the-iraq-wars-lasting-impact-on-us-politics/>.
27  Quincy Wright, ‘International law’ (1961) 10 Journal of Public Law 261, 262.
28  Harold Hongju Koh, ‘Why obey international law?  Theories for managing confl icts with municipal law’ 
(2003) 97 American Society of International Law Proceedings 111, 112.
29  Jutta Brunnée and Stephen J Toope, ‘Persuasion and enforcement: explaining compliance with international 
law’ (2002) 13 Finnish Yearbook of International Law 273, 278-279.
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rules.30  This theory is essentially supported by the establishment of the ICJ, and the fact 
that states submit themselves to its jurisdiction through the adjudication of international 
disputes. Akin to the internalisation of international norms, compliance with interna-
tional law occurs without fear of sanction but instead empowers states to recognise the 
law as binding.   

Other jurists emphasise the importance of participation and interaction in legitimising a 
legal system and ensuring compliance. Similar to the premises of norm internalisation 
and recognition, Pinto argues that encouraging states to interact with the development 
of international law by forcing an interpretation or enunciation of an applicable global 
norm facilitates compliance through individual state empowerment.31 This desire for 
participation and interaction through inclusion and empowerment is evidenced by the 
opening phrase of the United Nations Charter, ‘we the people of the United Nations’, 
making the document more real to the people themselves.32  It can therefore be seen that 
adherence to a legal system is not dependent upon command and control, but instead 
involves the empowerment of states through participation and inclusion in law making.

Further, some jurists assert that the role of enforcement in the international legal sys-
tem is purely symbolic rather than an essential pre-condition for validity. Brunnée and 
Toope argue that enforcement is not central to compliance with international law, and 
in any case compliance is not the sole or best test of a law’s infl uence or legitimacy.33  
Enforcement instead is symbolic as a refl ection of the intention of international society 
to hold states to account for any breach of a norm, before any actual breach occurs, 
through some form of economic, social or military force.34  In effect, the very exis-
tence of enforcement mechanisms is essentially a symbolic expression of the collective 
disapproval of the international society.35  This emphasises the non-essential nature of 
enforcement as a characteristic of a ‘true’ legal system.

30  Ozaki, above n 1, 17.
31  M.C.W Pinto, ‘Participation and Compliance in International Law’ (2004) 18 Ocean Yearbook 220, 221, 
223.
32  Edward D Re, ‘International law and the United Nations’ (1946-1947) 21 St John’s Law Review 144, 145.
33  Brunnée & Toope, above n 28, 293.
34  Ibid.
35  Ibid.
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VI   CONCLUSION

The contemporary fi eld of international law would be near unrecognisable to John Aus-
tin, theorising in the early 19th century that ‘true law’ requires the command of a sov-
ereign backed by coercive sanctions. Despite the empirical change seen over the 200 
years since his writing, international law still exists in a largely anarchical vacuum in 
the absence of a central body of government and unifi ed violence system. Beyond this, 
however, Austin’s view that international law is not ‘law properly so-called’ is no longer 
ultimately correct. It fi rst rests upon the assumption that international and domestic law 
should be analogous in their operation, despite the difference in their function, creation 
and composition.  Since Austin penned his argument the international legal system has 
witnessed the establishment of the Security Council and other supranational authori-
tative bodies such as the ICJ and various international and regional criminal tribunals.  
Further, in our globalised and interconnected world, decentralised sanctions are increas-
ingly effective in a variety of forms beyond traditional military force, such as economic, 
fi nancial, political and social sanctions. Whilst some commentators emphasise certain 
weaknesses and ineffectiveness in the application of coercive sanctions, these fl aws are 
not fatal to the law’s legitimacy, but instead merely highlight that international law is an 
imperfect obligation to be improved upon.

Further, and in any case, coercion is no longer a necessary component compelling com-
pliance with international law.  The development of non-coercive legal theories such as 
transnational process theory, recognition theory and participation theory highlight the 
signifi cance of the consent-based nature of the international legal system and downplay 
the role of enforcement in legitimising the operation of law. Some jurists have devalued 
the role of coercive sanctions to such an extent that enforcement is regarded merely as 
a symbolic expression of the collective intention of international society to adhere to 
international law. It is therefore the case that Austin’s command and control theory that 
international law is not true law by virtue of the inability to enforce coercive sanctions, 
with such sanctions the fundamental characteristic of a functional legal system, is no 
longer ultimately correct.  
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A MODEL OF AMNESTY: INDUCING NON-STATE ARMED 
GROUPS TO COMPLY WITH INTERNATIONAL

HUMANITARIAN LAW

LIAM ELPHICK*
The nature of warfare has changed signifi cantly. Non-state armed groups have grown in num-
ber, stature and infl uence, with many groups wreaking unprecedented death, damage and 
destruction on civilian populations throughout the world. Some argue that this largely arises 
because non-state actors are not granted combatant immunity in non-international armed 
confl icts. Such actors therefore face prosecution for breaches of domestic laws post-confl ict 
regardless of any compliance with international humanitarian norms, which strive to protect 
civilians from the effects of armed confl icts. However, states are reluctant to provide any 
perceived legitimacy to non-state armed groups or undermine their own internal sovereignty, 
whether through the granting of combatant immunity or other mechanisms. This commentary 
considers whether the granting of amnesties to such non-state actors, providing them immu-
nity from domestic prosecution for acts committed in a non-international armed confl ict that 
adhere to international humanitarian law obligations, could induce non-state armed groups 
to comply with these norms. It conclud es that if a proposed six-part Model of Amnesty is 
followed, non-state armed group compliance with international humanitarian law will sig-
nifi cantly improve, while state sovereignty will still be maintained over internal affairs. It 
argues that this Model would be best achieved in connection with implementing truth and 
reconciliation commissions, increased education of non-state actors, further incentivising of 
compliance, and improved enforcement mechanisms.

I   INTRODUCTION

The concept of combatant status has long been fundamental to the laws of armed con-
fl ict, interchangeably known as international humanitarian law (IHL). Combatants – a 
state party’s armed forces – by virtue of their status have immunity from prosecution for 
acts committed during an international armed confl ict (IAC) that comply with IHL, and 
must be afforded prisoner of war (PoW) status if captured.1 However, there is no such 
status afforded to fi ghters in non-international armed confl icts (NIACs), between a state 
and non-state armed groups. Even where members of a non-state armed group – any 

* Liam Elphick, BA/LLB Student (University of Western Australia). The author would like to thank William 
Boothby and Renata Sivacolundhu for their guidance and encouragement, and Dale Stephens CSM for his 
thoughts and comments on an earlier draft. Responsibility for the text lies with this author and all errors are 
his alone.
1 Additional Protocol (I) to the Geneva Conventions, relating to the Protection of Victims of International 
Armed Confl icts, opened for signature 8 June 1977, 1125 U.N.T.S. 3 (entered into force 7 December 1978) art 
43(2) (‘Additional Protocol I’); see also William H. Boothby, Confl ict Law: The Infl uence of New Weapons 
Technology, Human Rights and Emerging Actors (Asser Press, 2014) 37, 243-245.
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group of non-governmental actors engaging in hostilities meeting the NIAC threshold, 
interchangeably known as non-state actors –2 comply with IHL, they can be prosecuted 
for breaches of domestic law committed during the confl ict; such as assault, or murder. 
This creates a signifi cant problem: there is little motivation for non-state armed groups 
to comply with IHL during the most common, and increasingly frequent, form of armed 
confl ict – NIAC. Such groups would inherently ponder: ‘When compliance with the 
laws of armed confl ict cannot keep me out of jail, why comply?’3

One solution that fi nds support in treaty,4 and custom,5 is to provide amnesties to fi ght-
ers in NIACs, rendering them immune from domestic prosecution for acts committed 
during the confl ict that, while breaching domestic law, adhere to IHL. While amnesties 
may support a peaceful transition towards post-confl ict reconciliation, reprieves may 
provide non-state armed groups with an appearance of legal legitimacy that threatens 
state sovereignty – the very reason that combatant status is not granted in NIACs.6 This 
view is refl ected by the International Committee of the Red Cross (ICRC) in the Com-
mentary to Additional Protocol II to the Geneva Conventions (APII), stating that:

In general it seems unrealistic to establish combatant status for persons who have partic-
ipated in hostilities and have been captured in non-international armed confl icts. In fact, 
such status would be incompatible, fi rst, with respect for the principle of sovereignty of 
States, and secondly, with national legislation which makes rebellion a crime.7

Amnesties therefore face key legal and practical issues, surrounding timing, discretion, 

2  This defi nition therefore excludes those groups fi ghting wars of national liberation under Additional Pro-
tocol I art 1(4), as these are considered international armed confl icts. However, this is only of academic 
importance, as art 1(4) has never explicitly been invoked in an armed confl ict. Note that the requirements of 
a NIAC under Additional Protocol II are the involvement of state armed forces and dissent armed forces or 
other organized armed groups which, under responsible command, exercise such control over a part of its 
territory as to enable them to carry out sustained and concerted military operations and to implement APII: 
Additional Protocol (II) to the Geneva Conventions, relating to the Protection of Victims of Non-International 
Armed Confl icts, opened for signature 8 June 1977, 1125 U.N.T.S. 609 (entered into force 7 December 1978) 
art 1(1) (‘Additional Protocol II’).
3  Jann K. Kleffner, ‘From “Belligerents” to “Fighters” and Civilians Directly Participating in Hostilities’ 
(2007) 54 Netherlands International Law Review 315, 323.
4  Additional Protocol II art 6(5).
5  International Committee of the Red Cross, ‘Study on Customary International Humanitarian Law’ (Report, 
International Committee of the Red Cross, 2005) rule 159.
6  See generally Noelle Higgins, ‘Regulation of Armed Non-State Actors: Promoting the Application of the 
Laws of War to Confl icts Involving National Liberation Movements’ (2009) 17(1) Human Rights Brief 12.
7  Yves Sandoz, Christophe Swinarski, and Bruno Zimmermann (eds), Commentary on the Additional Proto-
cols of 8 June 1977 to the Geneva Conventions of 12 August 1949 (International Committee of the Red Cross, 
1987) [4397].
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punishment and reconciliation, application to non-state confl icts, and an absence of le-
gal obligations. This commentary will argue, however, that amnesties can fi ll the gap 
created by lack of combatant immunity if they follow six clear guidelines, a proposed 
Model of Amnesty, to overcome these issues. The effectiveness of amnesties can be 
maximised when other solutions are also implemented in conjunction, including truth 
and reconciliation commissions, increased education, incentivising compliance, and en-
forcement mechanisms. Together, these measures can provide the solution to a wicked 
and ever-increasing problem: how to ensure non-state actors comply with IHL during 
armed confl icts.

As this commentary focuses on combatant immunity, it will not investigate PoW status, 
a connected but separate consequence of combatant status; as amnesties are a solution to 
lack of combatant immunity, not lack of PoW status.8 Lack of PoW status could actually 
deter non-state actors from taking part in hostilities.9

This commentary will proceed in six parts. The problems caused by the lack of combat-
ant immunity granted to non-state armed groups in NIACs, namely their consequential 
lack of compliance with IHL, are analysed in Part II. Amnesties are then introduced 
and defi ned in Part III, which also examines the lex lata surrounding their use. Part 
IV examines the legal issues and practical implications of utilising amnesties in order 
to induce non-state armed group compliance with IHL in NIACs, and provides solu-
tions to each respective problem; also considering whether such solutions would best 
be achieved through hard law or soft law developments. This Part therein forms the lex 
ferenda on amnesties. Part V then outlines a proposed Model of Amnesty, incorporating 
the fi ndings of Part IV in a concise, simple and formulaic manner. Finally, alternative 
solutions to the problems identifi ed in Part II are considered in Part VI, concluding that 
compliance with IHL will be maximised if several of these mechanisms are implement-
ed alongside the proposed Model of Amnesty.

8  For more in-depth analysis of solutions to the lack of PoW status, see Joseph P. Bialke, ‘AL-Qaeda & 
Taliban Unlawful Combatant Detainees, Unlawful Belligerency, and the International Laws of Armed Con-
fl ict’ (2004) 55 The Air Force Law Review 1; James Thuo Gathii, ‘Torture, Extraterritoriality, Terrorism, and 
International Law’ (2003) 67 Albany Law Review 335; Christopher J. Mandernach, ‘Warriors Without Law: 
Embracing a Spectrum of Status for Military Actors’ (2007) 7 Appalachian Journal of Law 137; Ray Murphy, 
‘Prisoner of War Status and the Question of the Guantanamo Bay Detainees’ (2003) 3(2) Human Rights Law 
Review 257.
9  See Bialke, above n 9, 14.
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II   CAUSING PROBLEMS: LACK OF COMBATANT IMMUNITY AND COMPLIANCE IN 
NIACS

Scholars unequivocally recognise non-state armed group compliance with IHL as one 
of the most signifi cant issues facing contemporary NIACs.10 Non-state groups in the 
confl ict in the former Yugoslavia engaged in abhorrent acts of ethnic cleansing, civilian 
murder, rape, and pillage, while non-state armed groups in Afghanistan and Iraq have 
resorted to horrifi c targeting of civilians in the course of hostilities.11 This could be due 
to any number of factors pertaining to such groups: lack of organisation and command 
structure, inability to comply with obligations, less education, inability to contribute to 
the development of IHL,12 a lack of clear accountability mechanisms, or the asymmet-
rical nature of NIACs. However, one factor is of particular importance: non-state actors 
are not granted combatant immunity. Arguably the greatest incentive for compliance 
is combatant immunity, as this guarantees protection against domestic prosecution for 
acts that adhere to IHL. Without it, this necessarily leads non-state actors to disregard 
IHL in order to redress the military imbalance they face.13 Compliance is also consider-
ably dependent on reciprocity and equality between the parties to a confl ict;14 principles 
clearly not present when non-state armed groups can be prosecuted despite complying 
with IHL. However, as summarised by Kleffner, states believe that granting combatant 
immunity to non-state armed groups would ‘[u]ndermine their claim to the monopoly of 
force, would promote the formation of non-state armed groups by those who are disen-
chanted, and encourage individuals to join such groups.’15

Indeed, the Inter-American Commission construed combatant immunity as ‘a license 
to kill or wound enemy combatants and destroy enemy military objectives.’16 Clearly, 

10  M. Cherif Bassiouni, ‘The New Wars and the Crisis of Compliance with the Law of Armed Confl ict by 
Non-State Actors’ (2008) 98(3) The Journal of Criminal Law and Criminology 711, 712; Kleffner, above n 
3, 321-323; International Committee of the Red Cross, ‘International humanitarian law and the challenges 
of contemporary armed confl icts’ (2007) 89(867) International Review of the Red Cross 719; Mandernach, 
above n 8; Naomi Roht-Arriaza, ‘Combating Impunity: Some Thoughts on the Way Forward’ (1996) 59(4) 
Law and Contemporary Problems 93.
11  Bassiouni, above n 10, 771-772.
12  See generally Anton O. Petrov, ‘Non-State Actors and Law of Armed Confl ict Revisited: Enforcing Interna-
tional Law through Domestic Engagement’ (2014) 19(2) Journal of Confl ict & Security Law 279.
13  Bassiouni, above n 10, 714-715.
14  Kleffner, above n 3, 323.
15  Ibid 322-323.
16  Organization of American States, Report on Terrorism and Human Rights, OAS Doc OEA/Ser.L/V/II.116 
(22 October 2002).
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states wish to avoid conferring any such license on non-state actors engaging in armed 
hostilities. Furthermore, political pressure and policy concerns, often effective at ensur-
ing state compliance with IHL, can be greeted with indifference from non-state actors. 

Without such incentives to comply, it must be considered whether amnesties could take 
their place and ensure increased non-state armed group compliance. Bond believes that 
such groups fi ght ‘in a twilight zone between lawful combatancy and common crim-
inality’,17 but without amnesties they are placed quite squarely in the latter category. 
The dichotomy facing these groups is that they are as equally bound by IHL as states;18 
yet do not receive the protection of combatant immunity afforded in IACs. While state 
armed forces also do not have combatant immunity in NIACs, they are of course rarely, 
if ever, prosecuted under domestic law if IHL obligations are adhered to.19 The paradox 
facing states is that reciprocity is the most effective way of ensuring non-state armed 
group compliance, but the one outcome they resist so vehemently. 

While Bassiouni questions the application of ageing norms to contemporary NIACs 
involving non-state actors increasingly defi ant of such norms,20 IHL pronounces clear 
rules to limit unnecessary suffering in all confl icts,21 and remains the best tool available 
to balance military necessity with humanity. What is required is not new laws, but in-
creased compliance with existing laws. Without compliance, IHL is toothless and civil-
ians become more vulnerable in confl icts. The lex lata and state practice on the use of 
amnesties, aimed at increasing such compliance, must therefore be considered.

17  James E. Bond, ‘Application of the Law of War to Internal Confl icts’ (1973) 3 Georgia Journal of Interna-
tional and Comparative Law 345, 367.
18  Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) 
(Merits) [1986] ICJ Rep 14, [119].
19  Boothby, above n 1, 37; Ken Watkin, ‘“Small wars”: the legal challenges’ (2012) 88 USNWC International 
Law Studies 3, 8.
20  Bassiouni, above n 10; see also Jessica Gavron, ‘Amnesties in the Light of Developments in International 
Law and the Establishment of the International Criminal Court’ (2002) 51(1) The International and Compar-
ative Law Quarterly 91, 102; Bania Domb, ‘Treatment of War Crimes in Peace Settlements – Prosecution 
or Amnesty?’ in Yoram Dinsten and Mala Tabory (eds), War Crimes in International Law (Martinus Nijhoff 
Publishers, 1996) 305, 319.
21  Including the principles of distinction, precautions and proportionality; see, eg, Additional Protocol II art 
13.
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III   AMNESTIES: LEX LATA AND LEGAL CONSEQUENCES

A   Defi ning ‘Amnesty’

Amnesties have their roots in antiquity, as a method of securing peace through pardon-
ing enemies,22 and have been included in peace agreements in many recent confl icts: 
including, inter alia, Chile in 1978, Argentina in 1986, Sierra Leone in 1999, and Ugan-
da in 2013.23 Such reprieves have also recently encountered signifi cant public debate.24 
Generally, international law provides neither positive support nor condemnation for am-
nesties –25 with one exception. Article 6(5) of APII, applying to NIACs and a customary 
rule,26 recommends that:

[A]t the end of hostilities, the authorities in power shall endeavour to grant the broadest 
possible amnesty to persons who have participated in the armed confl ict, or those de-
prived of their liberty for reasons related to the armed confl ict, whether they are interned 
or detained.27

The Commentary to APII provides further assistance in defi ning the scope of amnesties. 
The ICRC notes that in contrast to free pardons, which are granted by heads of state and 
put an end to the execution of any penalty, ‘[amnesty] is an act by the legislative power 
which eliminates the consequences of certain punishable offences, stops prosecutions 

22  John Dugard, ‘Dealing With Crimes of a Past Regime. Is Amnesty Still an Option?’ (1999) 12(4) Leiden 
Journal of International Law 1001, 1001-1002.
23  José Doria, ‘Angola: A case study in the challenges of achieving peace and the question of amnesty or 
prosecution of war crimes in mixed armed confl icts’ (2002) 5 Yearbook of International Humanitarian Law 
3, 44; Roderick O’Brien, ‘Amnesty and International Law’ (2005) 74 Nordic Journal of International Law 
261, 264; National Amnesty Law 2008 (Afghanistan) art 1-4; Stella Yarbrough, ‘Amnesty or Accountability: 
The Fate of High-Ranking Child Soldiers in Uganda’s Lord’s Resistance Army’ (2014) 47 Vanderbilt Journal 
of Transnational Law 531.
24  See, eg, Donna Field, ‘Families of Australians fi ghting against Islamic State in Syria want loved ones 
to be granted amnesty’, ABC News Online (27 July 2015) <http://www.abc.net.au/news/2015-07-27/fam-
ilies-of-australians-fi ghting-islamic-state-want-amnesty/6639894>; BBC News, ‘Syrian president an-
nounces army deserter amnesty’ BBC News Online (25 July 2015) <http://www.bbc.com/news/world-mid-
dle-east-33664350>; Radio Tamazuj, ‘IGAD proposes hybrid court with no amnesty for South Sudan war 
criminals’, Radio Tamazuj Online (27 July 2015) <https://radiotamazuj.org/en/article/igad-proposes-hy-
brid-court-no-amnesty-south-sudan-war-criminals>.
25  O’Brien, above n 23, 265; Roht-Arriaza, above n 10, 97; see also Bruce Broomhall, International Justice 
and the International Criminal Court (Oxford University Press, 2003) 96-100.
26  Additional Protocol II art 1; International Committee of the Red Cross, above n 5, rule 159.
27  Additional Protocol II art 6(5).
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and quashes convictions.’28 Accordingly, amnesty as defi ned in this paper refers to the 
legislative provision on individuals of complete immunity from future domestic crimi-
nal prosecution for acts committed during and in connection with a NIAC that,29 whilst 
breaching domestic law, adhere to IHL obligations.30 The provision of amnesty includes 
releasing those detained during the confl ict who did not breach IHL. Amnesties granted 
for taking a general part in hostilities are the focus, rather than amnesties for human 
rights or IHL breaches – which are largely prohibited under international law,31 and al-
ready the subject of vast academic discourse.32 Amnesties are legally distinct from gen-
eral immunities,33 which apply automatically, and pardons, which apply retrospectively.

While immunity for civil proceedings is beyond the purview of this paper, the practical 
effect of amnesties ordinarily bars prosecutors and police from investigating or testify-
ing in relation to such crimes; which ‘substantially restrict[s]’ the ability of victims to 
pursue civil remedies in any case.34

28  Sandoz, Swinarski, and Zimmermann, above n 7, [4617].
29  Acts committed during a NIAC but without a suffi cient belligerent nexus to that NIAC should never be 
covered by such amnesties, to avoid encouraging further sporadic or civilian violence in situations of confl ict.
30  This interpretation has been confi rmed by the International Committee of the Red Cross: see Roht-Arriaza, 
above n 10, 97. 
31  Especially due to obligations to investigate and prosecute grave breaches of IHL and international human 
rights law: see generally Geneva Convention (I) on Wounded and Sick in Armed Forces in the Field, opened 
for signature 12 August 1949, 75 U.N.T.S. 31 (entered into force 21 October 1950) art 49 (and correspond-
ing articles in Geneva Conventions II, III and IV – articles 50, 129 and 146 respectively); International 
Committee of the Red Cross, above n 5, rule 158; SC Res 1120, UN SCOR, 52nd sess, 3800th mtg, UN Doc 
S/RES/1120 (14 July 1997); Commission on Human Rights, Impunity, 56th mtg, UN Doc E/CN.4/2002/79 
(25 April 2002); Prosecutor v. Anto Furundžija (Judgment) (International Criminal Tribunal for the former 
Yugoslavia, Case No. IT-95/17/1-T, 10 December 1997) [155]; see also M. Cherif Bassiouni, ‘Searching for 
Peace and Achieving Justice: The Need for Accountability’ (1996) 59 Law and Contemporary Problems 9; 
Carla Edelenbos, ‘Human Rights Violations: A Duty to Prosecute?’ (1994) 7 Leiden Journal of International 
Law 5, 15.
32  Sandesh Sivakumaran, The Law of Non-International Armed Confl ict (Oxford University Press, 1st ed, 
2012) 506-510; Karen Gallagher, ‘No Justice, No Peace: The Legalities and Realities of Amnesty in Sierra 
Leone’ (2000) 23 Thomas Jefferson Law Review 149, 176-178; Douglass Cassel, ‘Lessons from the Ameri-
cas: Guidelines for International Response to Amnesties for Atrocities’ (1996) 59(4) Law and Contemporary 
Problems 197; Gavron, above n 20; Renée Jeffery, ‘Amnesty and Accountability: The Price of Peace in 
Aceh, Indonesia’ (2012) 6 The International Journal of Transitional Justice 60; Kirsty McNamara, ‘Seeking 
Justice in Ugandan Courts: Amnesty and the Case of Thomas Kwoyelo’ (2013) 12 Washington University 
Global Studies Law Review 653; Manisuli Ssenyonjo, ‘Accountability of Non-State Actors in Uganda for War 
Crimes and Human Rights Violations: Between Amnesty and the International Criminal Court’ (2005) 10(3) 
Journal of Confl ict & Security Law 405.
33  Such as immunity ratione personae and immunity ratione materiae, applying to governmental offi ce-hold-
ers during and after their time in offi ce, respectively.
34  Hugo Leonardo et al v. Uruguay (1993) 10.029 Annual Report of the Inter-American Commission of Hu-
man Rights 154, 166, 168; Cassel, above n 32, 211.
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B   Legal obligation?

Sivakumaran and the ICRC both convincingly argue that article 6(5) was designed to 
be a solution, albeit ‘very limited’,35 to the lack of combatant immunity in NIACs;36 but 
is this how it operates in praxis? Amnesties of this nature were granted in the Swiss 
civil war, US civil war, Spanish civil war, Nigerian civil war, and confl icts in Bosnia 
and Croatia.37 However, article 6(5) entails only a policy choice; not a legal obligation 
to grant amnesties. The ICRC Commentary to article 6 supports this view, stating that 
the provision ‘leaves intact the right of the established authorities to prosecute, try and 
convict members of the armed forces and civilians who have committed an offence 
related to the armed confl ict’.38 International practice and experience tends toward the 
same understanding. The United Nations (UN) Security Council encouraged the grant-
ing of amnesties in confl icts in South Africa, Angola and Croatia;39 practice matched 
by the UN General Assembly in Afghanistan and Kosovo.40 The UN Commission on 
Human Rights adopted resolutions encouraging amnesties in Bosnia and Herzegovina 
and Sudan,41 while the European Union and NATO welcomed amnesties granted in the 
former Yugoslav Republic of Macedonia and Tajikistan.42 However, with the exception 
of Security Council resolutions calling on South Africa to grant amnesties to opponents 
of apartheid, these resolutions and statements all took the form of an ‘encouragement’ to 

35  Language used by the ICRC: See Roht-Arriaza, above n 10, 97.
36  Sivakumaran, above n 32, 507-508.
37  Sandesh Sivakumaran, ‘Re-envisaging the International Law of Internal Armed Confl ict’ (2011) 22(1) The 
European Journal of International Law 219, 247; Antonio Coco, ‘The Mark of Cain: The Crime of Terrorism 
in Times of Armed Confl ict as Interpreted by the Court of Appeal of England and Wales in R v. Mohammed 
Gul’ (2013) 11 Journal of International Criminal Justice 425, 438.
38  The ICRC does note, though, that such prosecution ‘often entails the suspension of constitutional guaran-
tees, the promulgation of special laws and the creation of special jurisdictions’; see Sandoz, Swinarski, and 
Zimmermann, above n 7, [4597].
39  SC Res 1055, UN SCOR, 51st sess, 3662nd mtg, UN Doc S/RES/1055 (8 May 1996); SC Res 1064, UN 
SCOR, 51st sess, 3679th mtg, UN Doc S/RES/1064 (11 July 1996); SC Res 1120, UN SCOR, 52nd sess, 3800th 
mtg, UN Doc S/RES/1120 (14 July 1997).
40  Situation of Human Rights in Afghanistan, GA Res 47/141, UN GAOR, 47th sess, 92nd mtg, UN Doc A/
RES/47/141 (18 December 1992); Situation of Human Rights in Kosovo, GA Res 49/204, UN GAOR, 49th 
sess, 94th mtg, UN Doc A/RES/49/204 (23 December 1994). 
41  Commission on Human Rights, Situation of Human Rights in the Republic of Bosnia and Herzegovina, the 
State of Bosnia and Herzegovina, the Republic of Croatia and the Federal Republic of Yugoslavia (Serbia and 
Montenegro), 59th mtg, UN Doc E/CN.4/1996/71 (23 April 1996); Commission on Human Rights, Situation 
of human rights in the Sudan, 60th mtg, UN Doc E/CN.4/1996/73 (23 April 1996).
42  Dr. Javier Solana (High Representative for the Common Foreign and Security Policy (CFSP), European 
Union), ‘Welcome of the adoption of the Law on Amnesty in the Former Yugoslav Republic of Macedonia 
(FYROM)’, Communiqué No. 0039/02 (8 March 2002); North Atlantic Treaty Organization, ‘Final Commu-
niqué, Ministerial Meeting of the North Atlantic Council Held in Budapest’, Press Release (29 May 2001) < 
http://www.nato.int/docu/pr/2001/p01-077e.htm>.
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grant amnesty; not an obligation. Thus, while state practice suggests ‘[a] growing trend 
towards the conclusion of amnesties’ to peacefully resolve hostilities,43 there clearly 
remains no legal obligation on states to grant amnesties to non-state actors in NIACs. 

IV  LEGAL ISSUES AND PRACTICAL IMPLICATIONS: SOLUTIONS AND LEX FERENDA

The lack of obligation on states and their vehement desire to maintain sovereignty cre-
ates many legal and practical issues with using amnesties to maximise IHL compliance 
in NIACs. Amnesties can only be considered the answer to lack of combatant immunity 
if such issues can be overcome. Accordingly, solutions to each issue are proposed below, 
thereby forming the lex ferenda on amnesties.

A  Timing

Firstly, when should a state declare amnesties are applicable to a certain NIAC? The 
earlier such a statement is made, the greater chance of compliance from non-state armed 
groups – but this may legitimise the confl ict and encourage other groups to take up arms. 
The later such a statement is made, the clearer it will be that armed internal hostilities 
are illegal and unacceptable – refl ected, however, in less motivation for non-state armed 
group compliance. While APII refers to the provision of amnesties ‘at the end of hos-
tilities’,44 such timing, absent an earlier indication of this outcome, would not directly 
improve non-state armed group compliance. Amnesties after-the-fact may incentivise 
compliance in future NIACs, but the inherent objective of concluding hostilities is the 
prevention of further confl ict. 

Therefore, it is proposed that states examine in detail and over a signifi cant period of 
time, likely months, whether a non-state armed group is complying with IHL after the 
NIAC commences. If the group are failing in their IHL obligations, the state should 
inform them that amnesties will be granted to those who cease breaches of IHL. The 
time taken to consider this decision is vital, to avoid any anticipation or expectation of 
amnesty from non-state actors. Amnesties should also have a clear time limit, within 

43  Sivakumaran, above n 32, 509; see also Coco, above n 37, 438.
44  Additional Protocol II art 6(5).
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which non-state fi ghters may take advantage of their protection.45

B   Discretion, trust and stigma

According to ICRC commentary and various other scholars, amnesty is a matter entirely 
within state competence.46 While states in NIACs are encouraged to provide such am-
nesties, nothing in the lex lata of IHL compels this outcome. The nature of a non-state 
armed group engaging in hostilities against a state is that the group inherently does not 
trust or believe in the governing authority. Why, then, would the group trust mere rhet-
oric by the government that amnesties will be provided to those who comply with IHL? 
This is especially the case when the scope of such amnesties is unclear.47 The discretion 
surrounding amnesties therefore undoubtedly undermines their effectiveness in ensur-
ing non-state armed group compliance. However, introducing compulsory amnesties for 
breaches of domestic law that adhere to IHL would have the same effect as combatant 
immunity, and therefore does not form the lex ferenda of states.

States could instead pass legislation obligating a grant of amnesty for breaches of cer-
tain domestic crimes and for a specifi ed timeframe and location that matches the NIAC, 
while still allowing for some discretion where necessary. Such legislation was success-
fully implemented in Bosnia and Herzegovina,48 Croatia,49 Guatemala,50 and Tajikistan, 
which exempted pillage, rape and kidnapping from amnesty.51 This would ensure clarity, 
retain state sovereignty, and could lead to greater trust from the non-state armed group. 
Such amnesties could also be limited to groups no fewer than twenty, as in El Sal-
vador;52 thereby ensuring that unrelated individuals sporadically partaking in violence 
cannot receive amnesties. 

While amnesties are often associated with the stigma of masking grave indiscretions 
45  O’Brien, above n 23, 263.
46  Sandoz, Swinarski, and Zimmermann, above n 7, [4617]; Gavron, above n 20, 94; Thomas Buergenthal, 
‘The United Nations Truth Commission for El Salvador’ (1994) 27 Vanderbilt Journal of Transnational Law 
497, 536.
47  As was the case in Haiti in 1993-1994: see Cassel, above n 32, 205, 227; see also Jeffery, above n 32, 81.
48  Law on Amnesty 1999 (Bosnia and Herzegovina, Federation) art 1.
49  General Amnesty Law 1996 (Croatia) art 1, 3.
50  National Reconciliation Law 1996 (Guatemala) art 8.
51  General Amnesty Law 1998 (Tajikistan) art 1, 6, 8(b), 8(c). 
52  See Massacre Las Hojas v. El Salvador (1993) 10.287 Annual Report of the Inter-American Commission 
of Human Rights 88, [1].
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– for example, under the Chilean Pinochet regime – this issue would be minimised if 
every effort goes towards using amnesties to achieve truth and reconciliation rather than 
impunity.53

C  Reconciliation or punishment?

Much may depend upon the respective post-confl ict priority of the state in question: 
reconciliation, or punishment. Retributive justice, restorative justice, disclosure of truth, 
forgiveness and closure must each be weighed up before coming to any conclusion on 
amnesties.54 Holding non-state perpetrators criminally accountable may signifi cantly 
delay peaceful transition. Some states may therefore believe that quickly closing the 
door on the confl ict is required, which may necessitate the reconciliatory use of amnes-
ties to avoid an endless legal quagmire – such as the International Criminal Tribunal for 
the former Yugoslavia. The ICRC commentary to APII explicitly provides that article 
6(5) was intended to ‘[e]ncourage gestures of reconciliation which can contribute to 
reeestablishing normal relations in the life of a nation which has been divided’.55 This 
sentiment was refl ected by the South African Constitutional Court, which justifi ed the 
granting of amnesties in NIACs on the grounds that:

[s]uch violations have substantially occurred in consequence of confl ict between dif-
ferent formations within the same state in respect of the permissible political direction 
which that state should take…and…it becomes necessary after the cessation of such 
confl ict for the society traumatised by such a confl ict to reconstruct itself.56

Other states, alternatively, may wish to make it clear to citizens that armed uprisings 
will not be tolerated, and deem the time taken to assiduously pursue these prosecutions 
a small price to pay. Where the balance of public policy lies between these compet-
ing considerations will depend entirely on circumstances prevalent in the relevant state 
post-confl ict. 

53  Gavron, above n 20,115; Roht-Arriaza, above n 10; Naomi Roht-Arriaza and Lauren Gibson, ‘The De-
veloping Jurisprudence on Amnesty’ (1998) 20(4) Human Rights Quarterly 843; cf Osim Ndifon, ‘Amnesty 
and the Obligation Erga Omnes to Repress Humanitarian Law Violations: Lessons from the Sierra Leone 
Confl ict’ (2012) 8(14) European Scientifi c Journal 12.
54  O’Brien, above n 23, 273-274.
55  Sandoz, Swinarski and Zimmermann, above n 46, [4618]. 
56  Azanian Peoples Organization (AZAPO) v. President of the Republic of South Africa (1996) 4 South Afri-
can Law Reports 671, 683.
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Bassiouni astutely notes, however, that:
 
[L]arge-scale IHL violations that reward the perpetrators with impunity violate the 
victims’ need for justice. The memory of such violations among victims is not erased 
simply because a peaceful settlement has been achieved by political leaders…Peace can 
hardly be expected to occur without justice, and justice cannot occur unless the truth is 
known to the satisfaction of the victims.57

Louis Joinet, of the UN Commission on Human Rights, agrees, stating:

[T]here can be no just and lasting reconciliation…without an effective response to the 
need for justice; the prerequisite for any reconciliation is forgiveness, which is a private 
act that implies that the victim knows the perpetrator of the violations and that the latter 
has been able to show repentance.58

Clearly, a blanket amnesty for all non-state fi ghters is not ideal. Amnesties should in-
stead be used carefully and precisely in instances requiring peaceful reconciliation where 
punishment and retributive justice is inappropriate. As noted by the UN Human Rights 
Committee in Rodriguez, states should ensure they do not contribute to an atmosphere 
of impunity that undermines the democratic order.59 Therefore, where a state has dis-
cretion over granting an amnesty, the decision should be made by balancing respective 
considerations of reconciliation, punishment and justice. This could be legislated for: in 
1991, Colombia passed an Act that allowed for the grant of amnesty where the individ-
ual demonstrated an intention to reintegrate into civil life.60 This may also require that 
amnesties be granted only to ordinary fi ghters, not leaders, and obligate disarmament 
post-confl ict from non-state armed groups. Where such amnesties are granted, they 
should also require that the recipient acknowledges responsibility and shows repentance 
for the breaches of domestic law and provides full statements outlining these acts,61 
thereby providing some truth and justice to the victims and their families. State-funded 

57  Bassiouni, above n 10, 809-810; a sentiment refl ected by the UN Human Rights Committee in Human 
Rights Committee, Views: Communication No 322/1988, 47th sess, UN Doc CCPR/C/51/D/322/1988 (19 July 
1994) [12.4] (‘Hugo Rodriguez v. Uruguay’).
58  Louis Joinet, UN Commission on Human Rights, Final Report on the Question of the Impunity of Perpetra-
tors of Violations of Human Rights, UN Doc E/CN.4/Sub.2/1996/18 (20 June 1996) Principle 19.
59  Human Rights Committee, above n 57, 5 [6.4]; see also Jeffery, above n 32, 60-62.
60  Amnesty Decree 1991 (Colombia) art 1.
61  See generally Organization of American States, Report on the Situation of Human Rights in El Salvador, 
OAS Doc OEA/Ser.L/V/II.85 (1 February 1994) 77.
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compensation or exemptions from obligatory military service could also be provided to 
the families of victims to provide restorative justice, as in Chile in the 1990s. In prac-
tice, ‘the choice is seldom simply “justice” or “peace” but rather a complex mixture of 
both.’62 

Pertinently, amnesties have not been granted on such a widespread scale in the twen-
ty-fi rst century as they were in the late-twentieth century. If this is due to shifting attitu-
dinal priorities towards accountability and human rights over reconciliation and sover-
eignty, as the recent development of international criminal law suggests, then this may 
limit the instances in which amnesties are appropriate. This may especially be the case 
if amnesties are found to undermine the right of victims to a fair trial.63

D   Types of confl ict

States may question whether amnesties should equally be applied to NIACs exclusively 
between non-state armed groups without any involvement of the state. In such circum-
stances, states retain little control over the conduct of hostilities or being able to offer 
mutual interest or reciprocity. Providing amnesties and thereby incentivising compli-
ance with IHL should provide greater protections for the civilian population caught up 
in the confl ict. While legitimising violence between these groups may create an issue of 
public perception, and states may invoke the internal sovereignty argument to an even 
greater degree, amnesties should equally be encouraged in NIACs not involving the 
state when they can achieve justice and peaceful reconciliation. Therefore, it is proposed 
that amnesties can be applied to all NIACs – but when the state is not involved, amnes-
ties must be applied non-discriminatorily across all non-state armed groups.

E   Lack of obligations

Every non-state armed group is different, and every NIAC is different. While it is sim-
pler to identify clear rules that states should adhere to, it appears inappropriate to codify 

62  Chandra Lekha Sriram, Confronting Past Human Rights Violations: Justice vs. Peace in Times of Transition 
(Frank Cass, 2004) 7; for a sociological account of this issue, see Tariq M. Nadim, ‘Amnesty: a “conver-
sation” within the medium of culture. A dialogue approach to the strategy of amnesty in protracted social 
confl ict situations’ (2015) 15(2) Security & Development 147.
63  O’Brien, above n 23, 271-273.
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general rules on amnesties when their effectiveness is entirely dependent upon the pre-
vailing circumstances of the confl ict. Therefore, soft law developments to guide and en-
courage state practice and be applied fl exibly to fi t different circumstances are the most 
effective way of implementing the four solutions proposed above. While states should 
be encouraged to implement such measures in national military manuals,64 legislation 
and other guidelines, international institutions can also contribute to developing such 
soft law. A UN policy directive governing the Secretariat’s conduct of peacekeeping 
missions could be issued to codify the above guidance on the scope of amnesties.65 

However, it is also clear that the lex lata – namely, article 6(5) of APII – is not enough, 
and that the lex ferenda demands some sort of obligation on states and non-state actors. 
Two obligations concerning amnesties should therefore be introduced, whether through 
a new treaty or a UN General Assembly or Security Council resolution that becomes 
custom through state practice. Firstly, amnesties should always be made conditional 
upon two things: complete compliance with IHL from the recipient, and a post-confl ict 
acknowledgment of responsibility and repentance and full statements of fact in order 
to assist with the reconciliation process. Secondly, states should be obligated to report 
to the UN on amnesty measures. At the conclusion of a NIAC and the granting, or lack 
thereof, of amnesties for non-state fi ghters, states should publicly present to the UN 
on their implementation of amnesties and why they did or did not grant them in each 
circumstance. In particular, states should justify why they have departed from any of 
the four guidelines suggested above. This would achieve increased accountability, dis-
courage impunity, and would make explicit developing state practice on amnesties in 
contemporary NIACs. Accordingly, this would lead to greater and more informed public 
and academic debate over the effectiveness of amnesties in ensuring compliance with 
IHL. A new UN body could be established to oversee this process, or reports could be 
made to the General Assembly. The lex lata could thus be altered in these two ways to 
form the lex ferenda.

64  However, this should go further than simply transposing art 6(5) into the respective military manual: see, 
eg, United Kingdom Ministry of Defence, Joint Service Manual of the Law of Armed Confl ict (1 July 2004) 
15.42; Canadian Offi ce of the Judge Advocate General, The Law of Armed Confl ict at the Operational and 
Tactical Levels (13 August 2001) 1717.
65  Cassel, above n 32, 205.
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V   A MODEL OF AMNESTY

Therefore, the implementation of the following guidelines will create a model that best 
ensures that amnesties maximise non-state armed group compliance with IHL, while 
maintaining state sovereignty over internal affairs:

1. Timing: States only declare amnesties after assessing the non-state armed 
group’s compliance with IHL over a signifi cant period of time;

2. Clarity: States legislate for obligatory amnesties in a clear manner;
3. Reconciliation or punishment: State consider whether reconciliation or punish-

ment is a more appropriate aim in making decisions on discretionary amnesties; 
4. Types of confl ict: Amnesties be made available in all NIACs, but apply non-dis-

criminatorily across non-state armed groups; 
5. Amnesty obligations: Amnesties be conditional on complete compliance with 

IHL, and post-confl ict acknowledgment of responsibility and repentance, and 
full statements of fact; and

6. Reporting obligations: States be obligated to report on the implementation of 
amnesties post-confl ict.

In addition to the soft law developments and hard law obligations recommended above, 
a Declaration for Guidelines on Amnesties, establishing this six-part ‘Model of Am-
nesty’ as presumptive guidelines that require justifi cation to depart from, could also be 
proposed as a UN General Assembly resolution.

VI   ALTERNATIVE SOLUTIONS

Whether in place of or in connection with amnesties, other solutions to solve the prob-
lem of lack of non-state armed group compliance with IHL must also be considered.

A   Truth and reconciliation commissions

In 1994, the new South African regime decided not to prosecute Apartheid criminals, 
and instead established a Truth and Reconciliation Commission to heal the wounds of 
its long and drawn-out confl ict. Seventeen of these commissions were established in 
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other parts of the world between 1974 and 1999,66 namely in Chile, Argentina and Gua-
temala, to thoroughly investigate confl icts and ‘tell the truth’ of what happened.67 A 
similar approach was used in the hybrid Gacaca courts of Rwanda, which provided for 
justice while retaining strong elements of reconciliation.68 Truth commissions respond 
to the problem identifi ed by opponents of blanket amnesties, who argue that mecha-
nisms to reveal the truth of confl icts are necessary for post-confl ict reconciliation.69 
Truth commissions comprised of current or previous judicial offi cials could be estab-
lished post-confl ict to: 

a) Investigate common crimes committed in a NIAC;
b) Use the Model of Amnesty to decide who should be granted amnesties; and 
c) Require recipients to come before the commission to confess their crimes as a 

condition of their reprieve;70 which could be made public, as in South Africa.71 

This would especially ensure the acknowledgment of responsibility under the fi fth ele-
ment of the Model. Indeed, truth commissions may be the most effective way to imple-
ment the six amnesty guidelines in practice; and should thereby be used in conjunction 
with previously granted amnesties to increase non-state armed group compliance with 
NIACs, and have the power to grant post-confl ict amnesties to assist reconciliation ef-
forts. This is especially the case if they follow the eight minimum requirements of truth 
commissions identifi ed by Dugard, and thereby ‘serve as a useful compromise to ensure 
that justice is not entirely sacrifi ced to the cause of peace.’72. The benefi ts of this ap-
proach were precisely noted by South Africa’s Chief Justice Mahomed in AZAPO, who 
argued that amnesties granted by a truth commission would encourage:

[s]urvivors and the dependants of the tortured and the wounded, the maimed and the 
dead to unburden their grief publicly, to receive the collective recognition of a new 

66  Dugard, above n 22, 1005.
67  Priscilla Hayner, ‘Fifteen Truth Commissions – 1974 to 1994: A Comparative Study’ (1994) 16 Human 
Rights Quarterly 600.
68  See generally Leo C. Nwoye, ‘Partners or rivals in reconciliation? The ICTR and Rwanda’s Gacaca Courts’ 
(2014) 16(1) San Diego International Law Journal 119; Bernard Rimé, Patrick Kanyangara, Vincent Yzerbyt, 
and Dario Paez, ‘The impact of Gacaca tribunals in Rwanda: Psychosocial effects of participation in a truth 
and reconciliation process after a genocide’ (2011) 41(6) European Journal of Social Psychology 695.
69  Emily W. Schabacker, ‘Reconciliation or Justice and Ashes: Amnesty and the Duty to Punish Human Rights 
Offences’ (1999) 12 New York International Law Review 1, 51; Doria, above n 23, 45; Dugard, above n 22.
70  Doria, above n 23, 45.
71  Dugard, above n 22, 1010.
72  Ibid 1012, 1015.
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nation that they were wronged, and, crucially, to help them to discover what did in truth 
happen to their loved ones…and who was responsible.

That truth…is, in the circumstances, much more likely to be forthcoming if those re-
sponsible for such monstrous misdeeds are encouraged to disclose the whole truth with 
the incentive that they will not receive the punishment which they undoubtedly deserve 
if they do.73

However, ‘prosecutions [are] never seriously considered’ by truth commissions;74 and 
thus they would be inappropriate where accountability, rather than reconciliation, is the 
key post-confl ict aim. Whether truth commissions should also provide amnesties for 
breaches of IHL or human rights is beyond the purview of this paper.75 

B   Quasi-combatant Immunity

Combatant immunity undoubtedly forms the lex ferenda here, but its absence in NIACs 
remains the immovable peg from which states will not deviate. This is likely to remain 
the non-negotiable, fundamental difference between IACs and NIACs for the foresee-
able future, whatever their convergence on other issues. Whether states may instead 
consider a quasi-combatant immunity, applying to minor crimes, is questionable. Under 
a quasi-combatant immunity, prosecutions could perhaps only be pursued for ‘grave’ 
breaches of domestic law. The emphasis states place on their internal sovereignty, how-
ever, suggests this is the wrong approach to take to ensuring compliance with IHL. 
States have historically resisted any offer by non-state actors to comply with IHL in 
return for granting a form of combatant status.76

C   Increased Education

A more considered approach could involve increased IHL education for non-state actors 
by third parties, such as relevant Red Cross societies. Despite mounting evidence that 

73  Azanian Peoples Organization (AZAPO) v. President of the Republic of South Africa (1996) 4 South Afri-
can Law Reports 671, 683-685 (Mahomed CJ).
74  Hayner, above n 67, note 4.
75  But for a sound analysis of this very issue, see Gavron, above n 20.
76  Including offers from the Irish Republican Army, African National Congress and the Palestine Liberation 
Organization; see Bassiouni, above n 10, 749.



 A Model of Amnesty: Inducing Non-State Armed Groups to Comply with International Humanitarian Law

(2016) 1 Perth International Law Journal 10 27 

non-state actors believe IHL violations to be immoral,77 education should be focused on 
practical considerations. Purely humanitarian arguments have rarely proved effective in 
even ensuring state compliance with IHL,78 despite the increasing infl uence of human 
rights.79 Specifi cally, non-state armed groups could be educated on how increased com-
pliance with IHL can often result in increased international recognition,80 or amnesty. 
Implementing the Model of Amnesty, thereby elucidating clear guidelines, creates a 
fi rm basis on which to educate. A state could perhaps agree to confer some political 
legitimacy on a non-state armed group in return for compliance with IHL to enshrine 
this education, as successfully occurred in El Salvador.81 However, these groups may 
lack the organisation, command structure and internal discipline to ensure widespread 
education of compliance within its ranks. 

D   Incentivising Compliance

Incentivisation, through mutuality of interest and practical policy considerations, is cru-
cial in inducing voluntary compliance with IHL.82 For example, non-state armed groups 
may not share a state’s concern in protecting its own citizens, but they would likely want 
to limit the suffering of their own fi ghters. As such, a state could agree at the commence-
ment of hostilities to not use weapons against any non-state actor that cause unnecessary 
suffering,83 in exchange for the non-state armed group agreeing not to target civilians. 
Of course, such agreements may be diffi cult when such groups resist any communica-
tion with the state. A declaration from the state that the confl ict comprises a Common 

77  See generally Andrew Clapham, ‘Human Rights Obligations of Non-State Actors in Confl ict Situations’ 
(2006) 863 International Review of the Red Cross 491.
78  Bassiouni, above n 10, 727.
79  See generally Theodor Meron, ‘The Humanization of Humanitarian Law’ (2000) 94(2) The American 
Journal of International Law 239.
80  Bassiouni, above n 10, 737; Churchill Ewumbue-Monono, ‘Respect for International Humanitarian Law by 
Armed Non-State Actors in Africa’ (2006) 864 International Review of the Red Cross 905.
81  Paul Selis, ‘The Limits of Truth Commissions in the Search for Justice’ in M. Cherif Bassouni (ed) 
Post-Confl ict Justice (Transnational Publishers, 2002) 775.
82  Bassiouni, above n 10, 727; Gavron, above n 20, 93; Kleffner, above n 3, 322; see generally Coco, above n 
37, 439; Antonio Cassesse, ‘Should Rebels be Treated as Criminals? Some Modest Proposals for Rendering 
Internal Armed Confl icts Less Inhumane’ in Antonio Cassese (ed) Realizing Utopia: The Future of Inter-
natinoal Law (Oxford University Press, 2012) 519; Marco Sassòli, ‘Terrorism and War’ (2006) 4 Journal of 
International Criminal Justice 959, 970-971; Daniel O’Donnell, ‘International Treaties against Terrorism and 
the Use of Terrorism during Armed Confl ict and by Armed Forces’ (2006) 88 International Review of the Red 
Cross 853, 868; Olivier Bangerter, ‘Reasons why armed groups choose to respect international humanitarian 
law or not’ (2011) 93 International Review of the Red Cross 353, 377.
83  Such weapons would, of course, already be banned under IHL – though article 35(2) has a narrow appli-
cation: see Additional Protocol I art 35(2), International Committee of the Red Cross, above n 5, rule 70; see 
generally Boothby, above n 1, 155-194.



Liam Elphick

28  (2016) 1 Perth International Law Journal 10

Article 3 confl ict, therefore explicitly providing guarantees of humane treatment for all 
participants,84 may instigate a level of trust and reciprocity with non-state armed groups 
without granting them the legitimacy that states so fear. Providing non-state actors a 
seat at a peace-negotiating table as a confl ict resolution mechanism can also have the 
same positive effect on compliance.85 Agreements of this nature should aid in creating 
a mutuality of interest between states and non-state actors, and ensure that the latter are 
rewarded for complying with IHL, thereby incentivising voluntary compliance.

E   Enforcement Mechanisms

In the absence of inducing voluntary compliance, states could expand mechanisms to 
enforce IHL norms against non-state actors. The International Criminal Tribunals for 
the former Yugoslavia and Rwanda have both prosecuted non-state actors for grave 
breaches of IHL in NIACs. Though the extreme cost associated with these tribunals may 
prevent their replication in future, states with the requisite capacity may adopt this ap-
proach and attempt to use the stick, not the carrot, to enforce compliance with IHL. This 
solution, though, is limited by its ex post facto nature; ordinarily it could not be used 
during a confl ict to increase compliance. Furthermore, there remains some doubt over 
the deterrent effect of international criminal law,86 as prosecutions are ordinarily limited 
to only the gravest of breaches by military leaders in the most horrifi c of confl icts. States 
could ensure that state actors are equally and impartially prosecuted for corresponding 
violations of IHL to maximise the effect of such mechanisms.

VII   CONCLUSION: THE WAY FORWARD

If the problem is lack of combatant immunity in NIACs, and therefore how to ensure 
non-state armed group compliance with IHL, amnesties can be the answer. However, 
maximal effect will only be achieved by following the Model outlined earlier, regarding 
timing, legislative action, punishment and reconciliation, types of confl ict, and obli-
gations. Implementing these guidelines through national truth and reconciliation com-

84  See generally Lindsay Moir, The Law of Internal Armed Confl ict (Cambridge University Press, 2008) 60.
85  Selis, above n 81; Bassiouni, above n 10, 789-790; see generally Elisabeth Jean Wood, Insurgent Collective 
Action and Civil War in El Salvador (Cambridge University Press, 2003).
86  See, eg, Bassiouni, above n 10, 792-801.
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missions and international soft law developments is ideal. Whatever their framework, 
amnesties should be used sparingly and carefully, lest non-state armed groups develop 
widespread legitimacy and an expectation that hostilities against a state will always be 
made immune from domestic prosecution. Amnesties should be but ‘one element in 
a package of measures’,87 including increased education, incentives and enforcement 
mechanisms, to induce non-state armed group compliance with IHL. Two signifi cant 
practical limits must be noted, however: if a non-state actor doggedly resolves to inten-
tionally breach IHL in order to attain some advantage, nothing is likely to stop them; and 
the ever-developing nature of human rights and international criminal law suggests that 
accountability and punishment may be prioritised over reconciliation in future confl icts. 
Increased, not total, adherence to the laws of war by non-state actors should therefore be 
the realistic aim. Only a nuanced and considered approach to amnesties in conjunction 
with other mechanisms will maximise compliance with IHL by non-state actors, while 
still maintaining the fundamental principle of state sovereignty and discouraging NIACs 
in their entirety. 

87  O’Brien, above n 23, 264; William A. Schabas, ‘Amnesty, The Sierra Leone Truth and Reconciliation Com-
mission and the Special Court for Sierra Leone’ (2004) 11 University of California, Davis 145.
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INTERNATIONALISATION OF NON-INTERNATIONAL
ARMED CONFLICT 

IAN WHITELAW* 
The distinction between international and non-international armed confl ict is often confusing 
and unnecessary. Removing this distinction will remove the unclear test(s) for internationali-
sation as espoused by international courts and ad hoc international tribunals. This article will 
discuss and try to comprehend the unsettled notion of international armed confl ict, non-in-
ternational armed confl ict and how armed confl ict can become internationalised. Finally, the 
aforementioned principles of the rules of international humanitarian law will be applied to 
examine foreign intervention in the recent Libyan war.

I   INTRODUCTION

Foreign intervention into a non-international armed confl ict (NIAC) is a contemporary 
issue in international humanitarian law. Once a foreign state or multinational force has 
intervened into a NIAC a vexing issue arises; namely, whether or not the confl ict has 
transformed from a NIAC into an international armed confl ict (IAC). When foreign 
intervention changes the nature of confl ict it is known as ‘internationalisation’. Ascer-
taining the nature of the armed confl ict is crucial since international humanitarian law 
applies different rules of the law of war depending on whether an armed confl ict is 
international or non-international. Different thresholds attached to each form of armed 
confl ict further complicate the application of international humanitarian law. The dis-
tinction of the laws of war is marked out by virtue of the four Geneva Conventions of 12 
August 1949 (Convention) and their Additional Protocols of 8 June 1977.  

II   THE LAW OF INTERNATIONAL ARMED CONFLICT

Confl icts considered to be an IAC are subject to more comprehensive regulation in the 
sphere of international humanitarian law. Common Article 2 to the four Geneva Con-
ventions of 1949 (Common Article 2) provides the defi nition of an IAC ‘shall apply 
to all cases of declared war or of any other armed confl ict which may arise between 
two or more High Contracting Parties, even if the state of war is not recognised by one 
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of them’.1 The Convention applies when specifi c factual conditions are met:2 that is, 
circumstances characterised by hostilities between parties.3 The International Criminal 
Tribunal of the former Yugoslavia (ICTY), which was sanctioned by the United Na-
tions Security Council in 1993 in light of the Balkan confl ict, provides jurisprudence 
on the general defi nition stating, ‘an armed confl ict exists whenever there is a resort to 
armed force between States’.4 The factual existence of an IAC allows participants of 
the hostilities, who are representing a sovereign state, to have combatant status, enjoy 
the privilege of belligerency, and prisoner of war protections.5 Participants may only be 
prosecuted for violations of international humanitarian law. 

The 1977 Additional Protocol I to the Geneva Convention (API) was enacted to sup-
plement the Geneva Conventions,6 and extend the application of the rules of IAC. The 
provision allows people to fi ght against ‘colonial dominations and alien occupation and 
against racist regimes in the exercise of their right of self-determination’.7 The appli-
cation of IAC becomes blurred in the context of humanitarian law. Political and legal 
differences of fact can drastically change whether or not the armed group is one that 
constitutes a group under Article 1(4) of the API. However, the provision has not been 
raised in any International Criminal Court or ad hoc Tribunal, and it is therefore hard to 
identify its true scope. An example of its diffi cult application is the Israeli-Palestinian 
confl ict, which cannot be considered an international armed confl ict, as there are no two 
High Contracting States to the armed confl ict required under Common Article 2. 

* Ian Whitelaw. LL.B./Commerce Student (The University of Western Australia).  Responsibility for the text 
lies with this author and all errors are his alone.
1 Article 2 common to the four Geneva Conventions of 12 August 1949.
2  J. Pictet et al. (eds), Geneva Convention I for the Amelioration of the Condition of the Wounded and Sick 
in Armed Forces in the Field: Commentary, Geneva (1952) International Committee of the Red Cross 32.
3  Sylvain Vité  ‘Typology of armed confl icts in international humanitarian law: legal concepts and actual 
situations’ (2009) 91 International Review of the Red Cross 69, 72. 
4  Prosecutor v. Dusko Tadic (Appeal Judgment), IT-94-1-A, Decision on the Defence Motion for Interlocutory 
Appeal on Jurisdiction, 2 October 1995, [70].
5  See for example Art. 44, 45 of the Protocol Additional to the Geneva Conventions of 12 August 1949 and 
relating to the protection of victims of international armed confl ict (Protocol I), opened for signature 08 June 
1977, 1125 UNTS 3; See also, Art. 4 of the Geneva Convention Relative to the Treatment of Prisoner of War 
(Third Geneva Convention), opened for signature 12 August 1949, 75 UNTS 135 for Prisoner of War Status. 
6 Art. 1(3) of the Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the protec-
tion of victims of international armed confl ict (Protocol I), opened for signature 8 June 1977, 1125 UNTS 3. 
7  Ibid, Art. 1(4). 
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III   THE LAW OF NON-INTERNATIONAL ARMED CONFLICT

The law of NIAC is less detailed than international armed confl ict and as a consequence 
provides lower humanitarian rights and obligations to the parties involved. As a con-
sequence, NIAC are often characterised as having high mortality among the civilian 
population.8 The provision of Common Article 3 to the Geneva Convention of 1949 
(Common Article 3) is vague in its scope but will apply to cases of ‘armed confl ict not 
of an international character’.9 Appropriately, Common Article 3 is applicable to State 
and non-state confl ict, and non-state and non-state confl ict.10 Common Article 3 has a 
threshold to meet the defi nition of armed confl ict, which requires the level of violence 
to be more than mere ‘internal disturbances and tensions, such as riots, isolated and 
sporadic acts of violence, and other acts of a similar nature.’11 The rationale behind this 
is that State’s will use their own domestic laws to deal with internal disputes or civil 
unrest. In summary, situations of violence that do not amount to an ‘armed confl ict’ are 
not governed by international humanitarian law.

To distinguish it from less serious forms of violence, such as internal disturbances and 
tensions, the ICTY has interpreted Common Article 3 to apply to situations where the 
intensity of hostilities reaches a level of ‘protracted armed violence between govern-
mental authorises and organised armed groups or between such armed groups’.12 Thus, 
two fundamental conditions are required: (a) the hostilities must meet a minimum level 
of intensity and; (b) there needs to be suffi cient organisation of the non-governmental 
parties.13 In Abella v Argentina14 the Inter-American Commission on Human Rights 
found contrary to fulfi lling the criterion of long duration, a 30-hour confrontation be-

8  Stev Verhoeven, ‘International and non-international armed confl icts’, in J. Wouters and S. Verhoeven 
(eds.), Armed Confl icts and the Law (2007) 7; See, Afghanistan Independent Human Rights Commission, 
‘Civilian casualty fi gure; fi rst seven months of 2010 (1st January–31st July)’ Kabul (8 August 2010) <http://
www.aihrc.org.af/>.
9  Common Article 3 to the Geneva Conventions of August 1949.
10  Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), 
Jurisdiction and Admissibility, 1984 ICJ REP. 392 June 27, 1986, [219].
11  Art. 2 of the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Pro-
tection of Victims of Non-International Armed Confl icts (Protocol II), 8 June 1977, 1125 UNTS 609. 
12  ICTY, Prosecutor v. Tadic, Case No. IT-94-1, Decision on the Defence Motion for Interlocutory Appeal on 
Jurisdiction (2 October 1995), [70]. 
13  Sylvain Vité , above n, 3, 76; See, D. Schindler (1979), ‘The Different Types of Armed Confl ict According 
to the Geneva Conventions and Protocols’, Recueil des cours, vol. 163 HR, 147. 
14  Juan Carlos Abella v Argentina, Case 11.137, Inter-American Commission on Human Rights (18 Novem-
ber 1997).
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tween dissident forces and the Argentine military was enough to constitute a NIAC.15 It 
should be noted that the Commission took due consideration of the nature of the hostili-
ties, such as the involvement of governmental forces and the highly organised actions by 
the perpetrators. The ICTY in the Limaj case stated that the level of organisation is not 
onerous, holding that ‘some degree of organisation by the parties will suffi ce’.16 Some of 
the factors that will be considered are the capacity to mount an attack, the organisation 
and structure of the armed group, and internal governance and regulation, among others. 
However, for the most part, there is still uncertainty over the moment an internal distur-
bance develops into a NIAC. This is determined on a case-by-case basis, and is open to 
interpretation on the facts.17

The 1977 Additional Protocol II of the Geneva Conventions (APII) stipulates a more 
restrictive defi nition of NIAC. This is a narrow notion of NIAC as the armed confl ict 
must be between a State’s governmental armed forces and dissident armed forces or 
other organised armed groups.18 Furthermore, APII is only activated when the non-gov-
ernmental armed forces are: (i) under responsible command; (ii) they exercise control 
over a part of the State’s territory to enable them to carry out sustained and concerted 
military operations; and (iii) are able to implement the Protocol.19 Responsible com-
mand requires that the group possesses organs and has a ‘system for allocating authority 
and responsibility’.20 To exercise control means control that is purely functional, while 
sustained refers to continuous, and concerted requires it to be conducted in agreement 
according to a plan.21 This distinction does not, however, modify or alter the threshold 
that is applied to NIAC through Common Article 3.22 

Common Article 3, and where applicable APII, provide the minimum standards of hu-

15  Ibid, [155].
16  ICTY, Prosecutor v Limaj, Case No. IT-03-66-T, Judgment (30 November 2005) [89], [94]-[129]. 
17  Sylvain Vite, above n, 3, 77. 
18  Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the protection of victims 
of non-international armed confl ict (Protocol II), opened for signature o8 June 1977 1125 UNTS 609 Art. 
1(1). 
19  Ibid.
20  J Pictet, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 
1949 (International Committee of the Red Cross, 1987), [4463]; ICTR, Prosecutor v. Akayesu, Case No. 
ICTR-96-4-T, Judgment (2 September 1998), [626].
21  Ibid, [4469].
22  Above n, 10 Art. 1.
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manitarian law to be adhered to during the course of a NIAC, 23 by ensuring ‘the appli-
cation of the rules of humanity which are recognised as essential by civilized nations’.24 
This basic humanitarian protection is centred on the idea of humane treatment, which 
is continually changing with time. The proposition that the law of war changes over 
time was stated in the dictum of the Nuremberg judgment where ‘the law of war … is 
not static, but by continual adaption follows the needs of a changing world’.25 A further 
sign of this change was articulated by the ICTY, where the Tribunal held that customary 
international law now governs NIAC. The ICTY included: the prohibition of attacks 
against civilians who do not take active part in hostilities; attacks against civilian ob-
jects; indiscriminate attacks; and the ‘prohibition of means of warfare proscribed in 
international armed confl ict’.26 The evolving nature of NIAC has led legal experts to 
suggest that customary international law has developed to a point where the differences 
between the two spheres of law are less obvious.27 

For the purposes of international humanitarian law, one drastic distinction remains; that 
being the legal culpability of the parties involved in the confl ict. As mentioned above, 
the participants to the hostilities in IAC will be afforded combatant privileges and are 
only legally liable for violation of international humanitarian law.28 On the other hand, 
participants to hostilities in a NIAC are not afforded combatant privileges or prisoner 
of war protections. Those participants are subject to the sovereign State’s domestic law. 
Thus, a member of the non-state armed group can simply be imprisoned by virtue of 
their participation in the armed confl ict. The lack of continuity in the application of hu-
manitarian law is something legal author James Stewart addressed in his ICRC opinion 
piece, ‘Towards a single defi nition of armed confl ict in international humanitarian law: 
A critique of internationalised armed confl ict’.29

23  The International Court of Justice (ICJ) in Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v United States) (1984) 76 ILR 1, para. [448], referred to the rules in Common Article 3 as 
constituting ‘a minimum yardstick’ in international armed confl icts; Martic at [42]. 
24  ICRC Commentary, at 34.
25  Judgement of the Intemational Military Tribunal for the Trial of German Ma/or War Criminals, Nuremberg, 
Miscellaneous no. 12 (1946), 40 
26  Above n, 10, [127].
27  J-M. Henckaerts, “The conduct of hostilities: Target selection, proportionality and precautionary measures 
under international humanitarian law”, in The Netherlands Red Cross, Protecting Civilians in 21st-Century 
Warfare: Target Selection, Proportionality and Precautionary Measures in Law and Practice, 8 December 
2000, p. 11.
28  K Dormann, “The legal situation of “unlawful/unprivileged combatants”” (2003) 83 International Review 
of the Red Cross 45, 45
29  See, J Stewart, ‘Towards a single defi nition of armed confl ict in international humanitarian law: A critique 
of internationalized armed confl ict (2003) 85 International Review of the Red Cross 313. 
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IV   INTERNATIONALISED ARMED CONFLICT

The term ‘internationalised’ armed confl ict is used to describe the law of IAC being 
applied to a NIAC. A NIAC can effectively be rendered an IAC by way of foreign inter-
vention,30 and can occur in several ways;31 however, it is often confronted with conjec-
ture.32 Intervention into a NIAC can occur when: (i) foreign military forces are deployed 
into a NIAC; or (ii) multinational forces become involved for the purpose of peacekeep-
ing operations.33 The latter usually comes into action via a United Nations Resolution 
or multilateral treaty agreement, with the multinational forces often not mandated to 
become involved in the armed confl ict directly, except for the purpose of self-defence.34 
It is accepted that United Nations peacekeeping missions have their own sui generis 
status.35 An example of the former can be found in recent events when NATO forces 
became directly involved in the armed confl ict between the Republic of Yugoslavia and 
the Kosovo Liberation Army in 1999.36 Foreign military forces being deployed into a 
NIAC is the most common, a glimpse of the newspaper will have an article on foreign 
intervention, and is where the majority of the literature on internationalisation lies. 

Internationalisation illustrates the problematic nature of the dichotomy of international 
and non-international armed confl icts. Internationalisation of a NIAC garnered interest 
following the events of the Vietnam War in the 1960’s. International law expert Mey-
rowitz argued the foreign intervention into the Vietnam War turned it international in 
nature and therefore the whole of humanitarian law applied.37 This is referred to as the 
‘global view’.38 Other experts have distinguished this view by stating that the Vietnam 
War encompassed the characteristics of both international and non-international armed 
confl ict, depending on the level of intervention by foreign forces at the given time and/or 

30  Ibid, 315.
31  See D. Schindler, “International humanitarian law and internationalized internal armed confl icts”, Interna-
tional Review of the Red Cross, No. 230, 1982, 255.
32  There has been debate been the International Court of Justice and ICTY concerning what test for interna-
tionalisation should apply. This is discussed below. 
33  Sylvain Vite, above n, 3, 85.
34  Ibid, 87.
35  Ibid, 88.
36  See S. Alexeyevich Egorov, “The Kosovo crisis and the law of armed confl icts”, (2000) International 
Review of the Red Cross 837, 183.
37  H. Meyrowitz, The Law of War in the Vietnamese Confl ict, in R. A. Falk (ed.) The Vietnam War and Inter-
national Law. Vol. 2. Princeton, 1969, 533.
38  J Stewart, Above n, 29, 334.
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event.39 The differentiated method, or ‘mixed view’, is frequently used in contemporary 
armed confl icts to describe the level of foreign involvement in each ‘mini’ confl ict.40 
This proposition fi nds weight through the ICTY’s comments that characterisation of 
the confl ict varies ‘at different times and places as either internal or international armed 
confl icts, or as a mixed internal-international confl ict’.41 The fragmented approach of 
the application of both international and non-international armed confl ict causes many 
diffi culties in international humanitarian law. 

In general, accepted internationalised confl icts occur where there is: (1) foreign inter-
vention for an insurgent group fi ghting against an established government;42 (2) armed 
confl ict between two internal non-state groups both of which are backed by different 
states; or (3) direct hostilities between foreign states that have intervened in a non-in-
ternational armed confl ict in supporting opposing sides.43 Extrapolating these situations, 
Common Article 2 will become wholly applicable if the armed forces of two States 
conduct hostilities against one another. A limitation should be noted where a State has 
the ability to send military experts and advisors to one of the parties in the non-interna-
tional armed confl ict as a detached private individual to the State in which the confl ict is 
waged without responsibility being attributed for those acts.44

 
A   The Test for Internationalised Armed Confl ict

The troublesome issue is at what level of involvement does foreign intervention have to 
be to internationalise a non-international armed confl ict? This is hindered by a prolifer-
ation of the tests for internationalisation. The International Court of Justice (ICJ) and 
ad hoc International Tribunal, the ICTY, have espoused different tests for internation-
alisation of a NIAC. This has caused problems when trying to ascertain the true nature 
of a particular confl ict without having it examined by a court of tribunal. The ICJ in 
the Military and Paramilitary Activities in and against Nicaragua case applied what it 

39  H-P. Gasser, “Internationalized non-international armed confl icts: Case studies of Afghanistan, Kampu-
chea, and Lebanon”, American University Law Review, Vol. 33, 1983, 147.
40  J Stewart, Above n, 29, 333.
41  Prosecutor v. Dusko Tadic Case No. IT-94-1-A, Appeal Judgment, International Criminal Tribunal for the 
former Yugoslavia (ICTY), (15 July 1999), [73].
42  See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), 
Merits, Judgment, ICJ Reports 1986, 14 (Nicaragua case). 
43  J Stewart, Above n, 29, 315; D. Schindler, Above n, 31, 258-60.
44  S Verhoeven, Above n, 8,16; Art. 6 of the International Law Commission’s Draft Articles on State Respon-
sibility for Internationally Wrongful Acts, November 2001, Supplement No. 10 (A/56/10).
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described as an ‘effective control’ test.45 In this case, the effective control test involved 
assessing the degree of participation of the contras to the United States’ Government: 
that is, a test of ‘dependence on the one side and control on the other’.46 Its application 
and relevance to international humanitarian law was found to have many inconsistencies 
and was subject to much academic dispute.47 Thus, the effective control test was sub-
sequently overruled in the Tadic Appeals Judgment where the ICTY deemed the ICJ’s 
reasoning unconvincing as it was entirely based on the public international law of State 
responsibility. 48 

The three tests advocated by the ICTY essentially entail an assessment of the facts to 
determine if a party to the confl ict should be considered a de facto organ of a State.49 In 
the fi rst test, it is necessary to consider whether or not an individual or a non-military 
organised group acted upon specifi c instructions as a de facto State organ.50 The second 
test requires that a State must have control of an overall character of subordinate armed 
forces, militias or paramilitary units.51 The ICTY explicitly stated that ‘overall control’ 
means that a State has a role in organising, coordinating or planning the military actions 
of the military group’,52 not merely providing fi nancing, training and equipping, or pro-
viding operational support.  The third test is whether or not an individual behaves within 
the structure of a State in such a way as to be assimilated into a State’s organ.53 The test 
is limited in its scope and application.54 Examination of the ICTY’s judgment indicates 
the complexity of applying an internationalised armed confl ict test is still apparent. It 
can be argued that the ICTY provides an intuitive approach. However, to further muddy 
the international law on this point, in Application of the Convention on the Prevention 
and Punishment of the Crime of Genocide, the ICJ found it was not appropriate to apply 
the Tadic Judgment in the context of state responsibility and instead reiterated its effec-
tive control test from the Nicaragua case.55

45  Nicaragua, Above n, 42, [115].
46  Ibid.
47  J Stewart, Above n, 29, 324.
48  Tadic, Above n, 41, [116].
49  J Stewart, Above n, 31, 325; Prosecutor v. Delalic ́ et al., Case No. IT-96-21-A, Appeal Judgment, ICTY 
(20 February 2001) [5]-[50]. 
50  J Stewart, Above n, 29, 325; Tadic, Above n, 41, [137]. 
51  J Stewart, Above n, 29, 325; Tadic, Above n, 41, [137].
52  J Stewart, Above n, 29, 325; Tadic, Above n, 41, [137].
53  J Stewart, Above n, 29, 326; Tadic, Above n, 41, [141].
54  Tadic, Above n, 41, [137], [142]-[143].
55 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro), Judgment, I.C.J, Reports 2005, p. 43, [404]-[405].
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The outcome of the two proposed tests demonstrates theoretical problems exist, such 
that there is an interrelationship between the test for ‘effective control’, which deals 
with attributing state responsibility, and the test for ‘overall control’, which deals with 
internationalising an armed confl ict. 56 Key diffi culties remain for State and non-state 
parties to an armed confl ict. For instance, a third party State involved in the NIAC might 
not turn its mind as to whether or not their actions would constitute internationalisation 
of an armed confl ict, especially as the tests have proven diffi cult to apply even with the 
benefi t of hindsight. Understandably, this proves to be a problem for outside parties, 
such as the International Committee of the Red Cross (ICRC), seeking to enforce inter-
national humanitarian law during an armed confl ict. Under these tests, it is considered 
that only the armed confl icts ‘belonging’ to a State are an international armed confl ict, 
rather than all confl icts in the territory.57 In the Nicaragua case the ICJ held that the 
confl ict between the United States and Nicaragua activated the rules of international 
armed confl ict, whereas the confl ict between the contras and Nicaragua was governed 
by the rules of NIAC.58 As stated above, the ICTY delivered a similar principle. This 
is refl ective of a strict construction of the relevant Conventions, a somewhat artifi cial 
determination of the law of war, and does not appear to be pragmatic in the application 
of international humanitarian law. 

V   A CASE STUDY: THE LIBYAN WAR

This case study will attempt to analyse a contemporary armed confl icts in terms of its 
applicability to international humanitarian law. It should be noted that there might be 
evidentiary gaps as some of the information may have been either misreported or simply 
unreported. 

A   Relevant Facts and Application

1   Phase One: Non-international Armed Confl ict 

It is well documented that the crisis in Libya began in mid-February 2011. The confl ict 

56  Katherine Del Mar ,‘The Requirement of Belonging under international Humanitarian Law’, European 
Journal of International Law, Vol. 21, Issue 1, p. 105, 107.
57  J Stewart, Above n, 29, 333; Tadic, Above n, 41, para [72].
58  Nicaragua, Above n, 42, [219].
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escalated quickly and by the end of February it had risen to a level of a non-international 
armed confl ict, activating Common Article 3.59 During this time the crisis grew out of 
already violent political protests by Libyan citizens against the Gaddafi  regime. Signifi -
cantly, there was no foreign intervention until 17 March 2011.60 At this point the confl ict 
is entirely internal, thus, subject to domestic law. 

On 17 February 2011, news of the death of 24 protesters escalated the violence. One 
day later, 84 people had been reported killed.61 Importantly, the government’s opponents 
were private individual citizens who showed no signs of the requisite organisation re-
quired by Common Article 3. It was not until 20 February 2011, when rebel groups cap-
tured Benghazi, that the nature of the situation began to change. This event highlighted 
both organisation and increasing intensity of the fi ghting on behalf of the rebels.62 Their 
capture of Benghazi involved a three-day long assault on the fortifi ed Katiba military 
base. Consequently, government military increased their ammunition usage, and Gadd-
afi  deployed his own paramilitary forces. By 25 February 2011, several hundreds of 
civilians were reported to be killed,63 and over 22 000 people had fl ed Libya to escape 
the fi ghting.64 The fi ghting was 10 days old. It is at this point a strong argument for a 
non-international armed confl ict under Common Article 3 arises. The requirement for 
organisation may be criticised by virtue of the evidence not revealing a great deal of 
obvious organisation. However, when comparing the facts of the Limaj case: mainly the 
Kosovo Liberation Army KLA were able to offer ‘strong and often effective resistance’, 
‘enjoyed a signifi cant level of overall military success’, and the hostilities were not 
‘purely one-sided’,65 coupled with the less stringent onerous organisation test, it would 
appear as if the Libya rebels have suffi cient organisation. 

The application of APII is higher. First, the test for responsible command should be 
taken as being the same as organisation under Common Article 3. It should be noted that 

59  K Johnston, Transformations in Confl ict Status in Libya (2012) 17(1) Journal of Confl ict and Security Law 
81, 84.
60  Ibid, 85.
61  Ibid, 90.
62  ‘Battle for Libya: Key moments’ Al Jazeera English Doha (23 August 2011). <http://www.aljazeera.com/
indepth/spotlight/libya/2011/08/20118219127303432.html>
63  Ibid.
64  ‘UNHCR calls for international support for Tunisia and Egypt amid exodus from Libya’ UNHCR (25 
February 2011) < http://www.unhcr.org.mt/news-and-views/north-africa-situation/267-unhcr-calls-for-inter-
national-support-for-tunisia-and-egypt-amid-exodus-from-libya>
65  Limaj, Above n, 16, [171]. 
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if the phrase requires something more akin to ‘military command’ structure, then this 
occurred mid of April 2011.66 Second, the rebel forces did exercise suffi cient functional 
control over territory, which allowed them to carry out sustained and concerted military 
operations. The assault on Benghazi would provide a good argument in support of that. 
Third, satisfying the fi rst two criteria allow the dissident armed group to implement 
this Protocol. By 25 March 2011, the National Transitional Council (NTC), a group 
of political representatives of the Libyan revolutionaries, sought to comply with the 
third Geneva Convention by way of issuing a conduct of conduct for treatment of their 
detainees.67 However, it was not until August that the NTC openly commit to respecting 
the four Geneva Conventions and their Additional Protocols.68

2   Phase Two: Internationalisation 

On 17 March 2011, the United Nations Security Council, acting under its Chapter VII 
powers, passed resolution 1973, authorising Member States ‘to take all necessary mea-
sures … to protect civilians and civilian populated areas under threat of attack in Lib-
ya.’69 This is not without its hurdles; the ICTY held that a minimum threshold must be 
met for the confl ict to become internationalised,70 which asks whether or not, among 
other things, that intervention ‘had an impact on the conduct of the confl ict’.71 As a 
consequence of the American and European air strikes, the Libya confl ict became inter-
nationalised – activating the comprehensive rules of international armed confl ict. For-
eign State intervention included deployment of fi ghter jets and sweeping ‘robust’ action 
against governmental forces over the several months following the United Nations Se-
curity Council Resolution. The NATO no-fl y zone also had a material ‘impact on the 
conduct of the confl ict’. The facts quite clearly indicate that the foreign invention would 
meet this low threshold requirement.72

Alternatively, looking through the lens of the ‘mixed view’, the whole of international 

66  K Johnston, Above n, 59, 94; ‘Libyan Rebels Get Organised’ Al Jazeera (19 April 2011). <http://m.alja-
zeera.com/story/201141942947854663>
67  K Johnston, Above n, 59, 94.
68  Ibid.
69  UNSC Res 1973 (17 March 2011) ‘The Situation in Libya’, [4].
70  J Stewart, Above n, 29, 328; K Johnston, Above n, 59, 96.
71  Prosecutor v Blaskic (Trial Judgment), IT-95-14-T, International Criminal Tribunal for the former Yugosla-
via (ICTY), (3 March 2000) [94].
72  K Johnston, Above n, 59, 94.
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humanitarian law will only be attached to the actions of the intervening foreign State 
and NATO forces. The Libyan rebels would maintain the inferior non-international 
armed protections.

VI CONCLUSION 

Armed confl ict transforms from internal disturbance, to a NIAC, to an IAC regularly, 
and usually quite quickly. To expect those involved in the confl ict to consider the differ-
ent legal effects of their actions is absurd. As it stands, the organisational structures and 
administrative ability of a non-governmental force usually will not allow for them to 
follow, understand, or even be aware of the legal requirements pertaining to the highest 
level of international armed confl ict. A case can also be made for some governmental 
forces. If one were to assume a common standard of armed confl ict, especially between 
NIAC and IAC, then the confl ict will not suffer the confusion caused by international-
isation. It will also allow for those in violation of international humanitarian law to be 
persecuted with much more clarity and certainty. As for now, international humanitarian 
law must continue to promulgate the need to show humanity even in a time of armed 
confl ict.
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THE CONTEMPORARY MARITIME THREAT: AN
ANALYSIS INTO THE EFFECTIVENESS OF THE LAW OF 

THE SEA IN COMBATING PIRACY

SANDHYA NAIR*
Within the framework of international law, there exists a well-acknowledged belief that each 
country has universal jurisdiction to prosecute pirates. As a result, contemporary legal provi-
sions generate a pattern of ‘catch and release’ as pirates are repeatedly released soon follow-
ing their arrest as a result of tolerant municipal legislations that fail to suffi ciently reprimand 
the offender, or because of a country’s reluctance to indict due to political motives. This paper 
analyses whether the existing international legal regulations effectively combat modern day 
piracy, and determine if there is a need to enforce international anti-piracy provisions within 
the existing framework. The present e volution and characteristics of piracy acts appear to 
necessitate a more effi cient universal enforcement legislative body to demonstrate authority 
over these acts.

I   INTRODUCTION

Maritime piracy is an ongoing international issue that disrupts shipping waterways, 
threatens the safety and security of crew and vessel owners and hinders the international 
economy.1 It is a ruthless, unforgiving practice.2 In 2014, there were 245 pirate attacks 
that were reported internationally.3 These incidents comprised of 21 vessels being hi-
jacked, 183 being bombed, and 13 being fi red upon.4 Pirates executed four crewmem-
bers, wounded a further 13 and abducted 9 from their ships.5 Reports have shown that 
the preponderance of these incidents happen in Southeast Asia, along the West Coast of 
Africa, off the Horn of Africa and along the coast of South America.6 At an internation-
al level, states have continued with practical efforts to respond to the threat of piracy. 
Within the framework of international law, there exists a well-acknowledged belief that 
each country has universal jurisdiction to prosecute pirates.7 As a result, contemporary 

* Sandhya Nair. Combined Masters of International Law and International Relations Student (The University 
of Western Australia). Responsibility for the text lies with this author and all errors are hers alone.
1 James Kraska and Brian Wilson, ‘Commentary Maritime Diplomacy and Piracy in the Horn of Africa’ 
(2008) 161(1) Maritime Studies 13.
2  Karsten von Hoesslin, ‘Piracy and Armed Robbery at Sea in South East Asia: Organized and Fluid 1’ 
(2012) 35(7-8) Studies in Confl ict & Terrorism 542.
3  International Crime Services, ‘SE Asia tanker hijacks rose in 2014 despite global drop in sea piracy, IMB 
reports reveal’ International Crime Services (online), 12 January 2015 <https://icc-ccs.org/news/1040-se-
asia-tanker-hijacks-rose-in-2014-despite-global-drop-in-sea-piracy-imb-report-reveals>..
4  Ibid.
5  Ibid.
6  Diana Chang, ‘Piracy Laws and the Effective Prosecution of Pirates’ (2010) 33(2) Boston College Interna-
tional and Comparative Law Journal 273.
7  David J. Bederman, International Law Frameworks (Foundation Press, 3rd Edition, 2010). 
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legal provisions generate a pattern of “catch and release” as pirates are repeatedly re-
leased soon following their arrest as a result of tolerant municipal legislations that fail 
to suffi ciently reprimand the offender, or because of a country’s reluctance to indict due 
to political motives.8 This paper will analyze whether the existing international legal 
regulations effectively combat modern day piracy, and determine if there is a need to en-
force international anti-piracy provisions within the existing framework. Part II of this 
paper fi rst defi nes the issue of piracy. It then details the current international provisions 
regarding the indictment and sentencing of pirates. It examines the relevant interna-
tional treaties, regional agreements and international institutions centered on maritime 
security and analyses their effectiveness in ensuring regional and domestic safety. What 
is found is that cracks exist within the contemporary legal framework. Part III proceeds 
to suggest a variety of potential reforms that could be applied to mend the defi cient 
provisions. The present evolution and characteristics of piracy acts appear to necessitate 
a more effi cient universal enforcement legislative body to demonstrate authority over 
these acts. Such authority might perhaps be instigated through the creation of an inter-
national judicial body for piracy.

II   THE CURRENT LEGAL FRAMEWORK ADDRESSING PIRACY

A   Defining the Issue

Defi ning piracy has developed into a multidimensional problem that has engrossed 
scholars and jurists for centuries.9 The Oxford English Dictionary defi nes piracy as ‘the 
practice of attacking and robbing ships at sea’10, a defi nition confi rmed by Treves.11 
While the everyday usage of the term ‘piracy’, is straightforward, it is when one applies 
the term to the law that complications arise. 

Rubin submits that at present, despite the presence of a general, straightforward defi -
nition of the term, there are at least six separate defi nitions of the term ‘piracy’.12 Such 
defi nitions include:

8  Chang, above n 6, 274.
9  Max Mejia Jr., ‘Maritime Gerrymandering: Dilemmas in Defi ning Piracy, Terrorism and other Acts of Mar-
itime Violence’ (2003) 2(2) Journal of International Commercial Law 153. 
10  Oxford Dictionaries, Oxford English Dictionary, (Oxford University Press, 7th Edition, 2013).
11  Tullio Treves, ‘Piracy, Law of the Sea, and the Use of Force: Developments of the Coast of Somalia’ (2009) 
20(2) European Journal of International Law 399.
12  Alfred P. Rubin, The Law of Piracy (University Press of the Pacifi c, 3rd Edition, 2006).
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[in international law it is understood as being] related to unrecognized belligerency, like 
Confederate Straits commerce raiders and privateers during the American Civil War of 
1861-1865 in the eyes of the Federal Government of the United States and;13

[in international law it is understood as being] related to the private acts of foreigners 
against other foreigners in circumstances making criminal jurisdiction by a third state 
acceptable to the international community despite the absence of the usual territorial 
or national links that are normally required to justify the extension abroad of national 
criminal jurisdiction.14  

B   Piracy within International Frameworks

Maritime piracy is a global offence that comes under every country’s jurisdiction ac-
cording to customary international law.15 Consequently, universal jurisdiction bestows 
all nations with the ability to impeach and sentence pirates irrespective of where the 
attack happens.16 Due to universal jurisdiction, every country has the onus of prosecut-
ing pirates under its individual municipal legislation regardless of a pirate’s individual 
citizenship, the fl ag-state of the vessel, or the destination of the cargo.17 Numerous Unit-
ed Nations treaties address the issue of piracy. Among them, most importantly, are the 
United Nations Convention on the Law of the Sea (UNCLOS), and the Convention for 
the Suppression of Unlawful Acts Against the Safety of Maritime Navigation (SUA). 

1 United Nations Convention on the Law of the Sea

UNCLOS codifi ed existing customary international law regarding piracy under Articles 
100 to 107.18 Within international legislation, the law of piracy holds a special place. It 
is a rare occasion when states set aside the normal rules on state jurisdiction to allow a 
pirate to be admonished by domestic law when piracy is committed on the high seas, 
irrespective of the nationality of the victim or the pirate.19 Kavanagh notes that this 
is because under international law, piracy is an international crime and a pirate is an 

13  Ibid.
14  Ibid.
15  Bederman, above n 7, 76. 
16  Ibid.
17  Martin N. Murphy, Small Boats, Weak States, Dirty Money: The Challenge of Piracy (Columbia Univer-
sity Press, 2008). 
18  United Nations Convention on the Law of the Sea, opened for signature 10 Dec 1982, 1833 UNTS 397 
(entered into force 16 November 1994)(UNCLOS).
19  John Kavanagh, ‘The Law of Contemporary Sea Piracy’ (1999) Australian International Law Journal 127
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enemy of the entire human race.20  Being the enemy of all, the pirate may be punished 
by all. It is this “common enemy” notion which reinforces the universality principle of 
jurisdiction, allowing every country the right to prosecute an offender who commits an 
“international crime”.21

As UNCLOS is a categorization of customary international law, it applies to all states in-
cluding those that are not party to the convention.22 The UNCLOS Articles centered on 
piracy outline its jurisdiction, defi nition and the responsibility of member states looking 
to track, arrest and indict pirates.23 UNCLOS holds that there are four crucial features to 
the defi nition of piracy. First, piracy must be an illegal act involving violence, detention, 
or depredation.24 Secondly, the act must be committed for private ends.25 Thirdly, the 
incident must occur on the high seas.26 Lastly, it must be involve at least two ships.27 
UNCLOS also reasserts the principle of universal jurisdiction allowing states the ability 
to arrest and indict pirates under their municipal laws.28 
 
2   Convention for The Suppression of Unlawful Acts Against the Safety of Maritime 
Navigation

In contrast to UNCLOS, SUA focuses on more serious attacks that can happen at sea.29 
The offence is defi ned far more broadly in terms of geographical scope than the UN-
CLOS defi nition, while the nature of the offence is limited to attacks of a more serious 
nature.30 SUA defi nes piracy as ’attempting to seize or damage a ship’ or ’intentionally 
seizing or damaging a ship’.31 SUA mends some of UNCLOS’s defi nitional limitations. 
It has removed the need to distinguish between the intentions of different attackers, so 

20  Ibid.
21  Ibid, 134.
22  Lawrence Azubuike, ‘International Law Regime Under Piracy’ (2009) 15(1) Annual Survey of Internation-
al & Comparative Law 43.
23  UNCLOS, Articles 101-107.
24  UNCLOS, Article 10.
25  Ibid.
26  Ibid.
27  Ibid.
28  Ibid, Article 105.
29  Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation, opened for 
signature 10 March 1988, 1678 UNTS 221 (entered into force March 1 1992) [hereinafter SUA].
30  Rosemary Collins and Daud Hassan, ‘Applications and Shortcomings of the Law of the Sea in Combating 
Piracy: A South East Asian Perspective’ (2009) 40(1) Journal of Maritime Law and Commerce 89.
31  SUA, Article 3.
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in situations where terrorism and piracy overlap, the offenders can be prosecuted.32 Ad-
ditionally, the geographical boundaries are larger than that of UNCLOS. Under SUA, 
an offence is committed if the stricken vessel was slated to travel outside any one state’s 
jurisdiction, irrespective of where the actual incident happened.33 Under SUA, a state’s 
jurisdiction is narrower than what UNCLOS provides. A country only has jurisdiction 
if a crime is committed against a vessel bearing that nation’s fl ag, within that nation’s 
territory, or committed against a citizen of that nation.34 SUA moreover applies a respon-
sibility on states party to the convention to extradite or indict the alleged pirate.35 Should 
the arresting nation fail to establish jurisdiction, the convention compels that it transfers 
the suspect to a country that has effectively established jurisdiction.36 So far, 156 states 
have endorsed SUA - however, the binding prosecute or extradite provision prevents 
several Southeast Asian countries from codifying it.37 The reasons for this hesitation will 
be explored in further detail in the following part. 

C Piracy within International Institutions

Alongside these conventions, various regional regulations were created in zones of great 
concern to battle piracy from a regional standpoint. Alongside these multilateral, re-
gional treaties, there exists numerous international institutions such as the International 
Chamber of Commerce’s International Maritime Bureau (IMB) and the International 
Maritime Organization (IMO) that aim to safeguard the secure navigation of maritime 
vessels. 

1   The International Maritime Bureau

The IMB is a non-profi t institute whose primary aim is to combat maritime crime, such 
as piracy.38 The organization established its Piracy Reporting Centre in Kuala Lumpur, 
Malaysia, through which it screens and delivers advice on the mounting issue of piracy 

32  Collins and Hassan, above n 30, 107.
33  SUA, Article 4.
34  Ibid, Article 6.
35  Ibid, Article 10.
36  Ibid.
37  See International Maritime Organization, ‘Status of Conventions – Summary’, online at
<http://www.imo.org/Conventions/mainframe.asp?topic_id=247.> 
38  International Crime Services. ‘IMB Piracy Reporting Centre’ International Crime Services (online), 
<https://icc-ccs.org/piracy-reporting-centre.> 
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internationally.39 Its affi rmed purpose is to deliver an integrated information hub focused 
on pirate attacks and to inform and prepare shipping vessels and merchants for enter-
ing high-risk zones.40 For specifi city, the IMB embraces a comprehensive defi nition 
of piracy that comprises proven, attempted and failed incidents regardless of whether 
the vessel has dropped anchor or is at sea.41 Hence, the IMB terms ‘piracy and armed 
robbery’ as:

[a]n act of boarding or attempting to board any ship with the apparent intent to commit 
theft or any other crime and with the apparent intent or capability to use force in the 
furtherance of that act.42 

The IMB’s extensive defi nition has an effect on the amount of incidents that it will 
track.43 As this defi nition varies from the defi nitions of piracy provided by UNCLOS 
and SUA, not every attack identifi ed by the IMB would be deemed as piracy under 
international law.44 

2   The International Maritime Organization

Unlike the IMB’s identifi ed aim, the IMO is committed to advancing a framework to 
ensure protected, safe, and effi cient transport over the high seas.45 In a bid to increase 
safety at port services as well as the high seas, the IMO established strategies to mitigate 
two forms of threats: armed robbery at sea, and piracy, as outlined under UNCLOS.46 
Armed robbery at sea only happens in territorial waters that are within twelve miles of 
a state’s coastline,47 whereas piracy can only transpire on the high seas. Identifying the 
prominence of municipal legislation in the effective prosecution of pirates, the IMO 
approved Resolution A. 1025 (26). It incites countries to codify supporting laws that 
would ratify their universal jurisdiction over piracy and create measures to enable the 
prosecution of pirates.48 Resolution A. 1025 (26) additionally advocates procedures for 

39  Ibid.
40  Ibid.
41  Ibid.
42  Ibid.
43  Keyuan Zou, ‘New Developments in the International Law of Piracy’ (2009) 8(2) Chinese Journal of 
International Law 323.
44  Azubuike, above n 19, 45.
45  Ibid, 50.
46  Ibid.
47  Chang, above n 6, 277.
48  International Monetary Organization, Resolution A.1025 (26), adopted December 2 2009.
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piracy investigation initiatives.49 It proposes that fl ag states of the offended vessel ought 
to take primary on investigations for piracy attacks. Equally, the nation in whose terri-
torial waters the attack happens should assume the responsibility of investigating armed 
robbery at sea.50 The IMO does not only establish a technical framework to combat 
piracy and armed robbery at sea, it also targets to promote regional treaties to diminish 
piracy.51 It suggests regional conferences and seminars in piracy-prone areas to identify 
measures that may reduce pirate attacks in that particular region.52 Previously, it has 
delivered regional conferences in Brazil, the Gulf of Aden, and Southeast Asia.53

D   Piracy Within Regional Frameworks: The Regional Cooperation Agreement on 
Combating Piracy and Armed Robbery Against Ships in Asia

The growing seriousness of piracy has seen states forming multilateral agreements in a 
bid to combat the issue from a regional perspective. In November 2004, the Regional 
Cooperation Agreement on Combating Piracy and Armed Robbery Against Ships in 
Asia (ReCAAP) was adopted by 16 Southeast Asian states.54 The agreement was a re-
sult of a four year negotiation and entered into force on 4 September 2006. The agree-
ment provides a framework for member states to pursue information sharing, capacity 
building and cooperative arrangements. To this end, an Information Sharing Centre was 
established in Singapore.55 It is the fi rst time that governments in Southeast Asia have 
entrenched their cooperation in battling piracy and armed robbery against ships through 
the formation of a permanent body with full time staff.56 The center is a natural evolu-

49  Ibid.
50  Ibid.
51  International Maritime Organization, ‘Piracy and Armed Robbery Against Ships’ International Maritime 
Organization (online), 2015 <http://www.imo.org/en/OurWork/Security/PiracyArmedRobbery/Pages/De-
fault.aspx>. 
52  Ibid.
53  International Maritime Organization, ‘IMO Leads New Anti-Piracy Initiative’ International Maritime 
Organization (online), 13 March 2001 <http://www.imo.org/Newsroom/mainframe.asp?topic_id=67&doc_
id=595.>
54  The countries who endorsed ReCAAP are: Bangladesh, Brunei, Cambodia, China, India, Indonesia, Ja-
pan, the Republic of Korea, Laos, Malaysia, Myanmar, the Philippines, Singapore, Sri Lanka, Thailand and 
Vietnam. Regional Cooperation Agreement on Combating Piracy and Armed Robbery Against Ships in Asia, 
opened for signature November 11 2004, 44 ILM 829 (entered into force 4 September 2006) [hereinafter 
ReCAAP].
55  ReCAAP Information Sharing Centre,  ‘Report by the ReCAAP Information Sharing Centre for the Ninth 
Meeting of the United Nations Open-Ended Informal Consultative Process on Oceans and the Law of the 
Sea’ United Nations (online),<http://www.un.org/Depts/los/consultative_process/mar_sec_submissions/re-
caap.pdf.>
56  Joshua H. Ho, ‘The Security of Sea Lanes in South East Asia’ (2006) 46(4) Asian Survey 558.
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tion of real regional cooperation in anti-piracy measures. It has the potential to make a 
genuine difference in diminishing pirate attacks in the region through coordination of 
regional procedures. Furthermore, the information sharing initiatives stipulate a strong 
base for further cooperation in regional anti-piracy measures such as patrolling and 
prosecution.57 ReCAAP uses the same defi nition of piracy that is found under UNCLOS 
but additionally includes the armed robbery of vessels as part of its defi nition.

III   EXISTING CRACKS WITHIN THE INTERNATIONAL SYSTEM

The existing international and regional provisions regarding piracy arefl awed for two 
main reasons. First, they fail to provide a universally applicable defi nition of piracy. 
Secondly, there are no uniform procedures in place for the arresting and prosecution of 
pirates.58 A stark inconsistency exists between the guidelines set in place on an interna-
tional level and those established within a state’s municipal legislation.59

A   United Nations Convention on the Law of the Sea

The main crack that exists within the framework of UNCLOS is that it limits piracy to 
the high seas. The high seas as defi ned in Article 86 consists of ‘all parts of the sea that 
are not included in the exclusive economic zone, in the territorial sea, or in the internal 
waters of a State.’60 This signifi cantly limits the geographical location of incidents that 
can be considered piracy under UNCLOS. Nonetheless, Article 58(2) regards the piracy 
provisions, and other important provisions to be applicable within the exclusive eco-
nomic zone (EEZ) ‘in so far as they are not incompatible with’ Part V of UNCLOS.61 
Part V of UNCLOS details the rights and duties of coastal states and other customers of 
the EEZ - specifi cally concentrating on resources such as fi sheries and seabed minerals. 
Hence it is generally recognized that the piracy provisions are not in confl ict with Part 
V, and consequently are in effect within the EEZ.62 The widening of the ‘territorial sea’ 
defi nition under UNCLOS has done little in diminishing the numbers of pirate attacks. 

57  Ibid.
58  Collins and Hassan, above n 30, 108-09.
59  Ibid, 112.
60  UNCLOS, Article 86.
61  Ibid, Article 58(2).
62  Collins and Hassan, above n 30, 97.
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In fact, Dubner notes that nowadays fewer pirate attacks occur on the high seas.63 In-
stead, it is now more common for attacks to occur closer to shore. The concentration 
of commercial ships near to ports and travelling within straits used for international 
navigation, such as the Malacca and Singapore Straits, make it easier for pirates to target 
these vessels.64 Indeed, the Straits see the largest frequency of attacks on ships in the 
world.65 

The limitation of the high seas provision in UNCLOS additionally challenges the obli-
gation in Article 100 for states to contain piracy. Under Article 100, there is no respon-
sibility placed on states to contain piracy that happens within their territorial waters.66 
Accordingly, this enables states to evade taking responsibility for pirates based within 
their territorial limits, even if those pirates also attack vessels on the high seas.67 In sum-
mary, the high seas restrictions creates a signifi cant impairment to the effectiveness of 
UNCLOS. Development of the piracy defi nition to incorporate at minimum the section 
of waters currently demarcated as territorial waters could reduce this failing.

Moreover, UNCLOS terms piracy as ‘any illegal acts of violence or detention, or any 
act of depredation, committed for private ends by the crew or the passengers of a private 
ship.’68 Kavanagh criticizes this ‘private ends’ feature in the UNCLOS defi nition as 
it encompasses an intention prerequisite that disregards political terrorism and attacks 
that are launched without the need of profi t.69 For instance, a violent assault designed 
to capture global attention to a particular social movement’s fi ght for independence is 
not implemented for ‘private ends’70 as it is not meant to yield a revenue for the offend-
ers. Consequently, a hijacking is not considered piracy under UNCLOS. This provides 
pirates with a legal defense in the form of political motivations allowing them to fall 
through the cracks and avoid being indicted with a piracy charge.

While the right to board, search and seize foreign vessels and individuals on board exists 

63  Barry Hart Dubner, ‘Recent Developments in the International Law of the Sea (International Legal Devel-
opments in Review 2001)’ (2002) 36(2) International Lawyer 721.
64  Ibid.
65  International Maritime Organization, above n 48.
66  John Mo, ‘Options to Combat Maritime Piracy in Southeast Asia’ (2002) 33(3-4) Ocean Development & 
International Law 343.
67  Ibid, 347.
68  UNCLOS, Article 101(a).
69  Kavanagh, above n 19, 137.
70  Ibid.
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under international law according to UNCLOS, the indictment of pirates is a matter of 
domestic law. It is consequently crucial that the rights bestowed under international law 
are applied within domestic jurisdictions so that the judiciary are able to deal effectively 
with those suspected of crimes at sea. Article 100 places an obligation on states to assist 
in the suppression of piracy which would include states taking initiatives to extradite 
alleged pirates from the arresting ship to another state for indictment.71 Very few states 
have acknowledged the UNCLOS mandate and legislated explicitly against piracy. The 
reasons for this reluctance of countries to embrace the rights created by UNCLOS to 
exercise extraterritorial jurisdiction over pirates are both political and economical in 
nature. Kenya, for instance, was a state which for a period was willing to accept the 
rendition of pirates and to prosecute them. However, without international funding, its 
readiness to dedicate its own resources to the project soon ceased resulting in the ‘catch 
and release’72 of several accused pirates. With some exceptions, other states similarly 
show no particular enthusiasm to step into the breach resulting in an ineffi cient execu-
tion of international law when it comes to combating piracy.

B   Convention for the Suppression of Unlawful Acts Against the Safety of Maritime 
Navigation

The SUA was drafted in response to the Achille Lauro  and provides that states parties 
shall establish a number of criminal offences, most of which correspond in whole or in 
part with actions committed by pirates or armed robbers.73 Such international maritime 
crimes were not offences under UNCLOS and while SUA may mend some of UN-
CLOS’ shortcomings, there are still gaps evident within the convention. One noteworthy 
issue that develops from SUA is that of its ‘extradite or prosecute’ provision, which 
outlines that the states that apprehend pirating suspects are limited to either extradition 
or prosecution of the offenders. Halberstam notes that most scholars observe this limita-
tion as being the ‘heart’ of SUA.74 The ‘extradite or prosecute’ provision is codifi ed in 
paragraph 1 of Article 10 of SUA and holds:

The State Party in the territory of which the offender or the alleged offender is found 

71  UNCLOS, Article 100.
72  Treves, above n 11, 399.
73  SUA, Article 3.
74  Malvina Halberstam, ‘Terrorism on the High Seas: The Achille Lauro, Piracy and the IMO Convention on 
Maritime Safety’ (1988) 82(2) The American Journal of International Law 269.
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shall, in cases to which Article 6 applies, if it does not extradite him, be obliged, without 
exception whatsoever and whether or not the offence was committed in its territory, to 
submit the case without delay to its competent authorities for the purpose of prosecu-
tion, through proceedings in accordance with the laws of that State. Those authorities 
shall take their decision in the same manner as in the case of any other offence of a grave 
nature under the law of the State.75

The use of the term ‘shall’ within the provision ensures that States are not bound to 
the terms set. Rather, the decision to indict under the SUA is merely discretionary for 
states.76 States also do not have an absolute responsibility to extradite. Hence, there 
exists a likelihood that a right to grant asylum is maintained.77 The issue with this is ac-
cording to the provision, when neither the coastal state nor the potential state for indict-
ment press charges and neither state is a signatory of SUA, the offenders will be granted 
freedom.78 What is signifi cant here, is that many nations often do not partake in treaties 
with states who are normally prone to pirate attacks. This ensures that those arrested 
in accordance with the commital of such acts are released and free from extradition. In 
this sense, the SUA bears the same weakness as UNCLOS concerning varying penalty 
and resulting trial measures. Such procedures are determined by municipal legislation 
which changes considerably with states.79 Consequently, the SUA is criticised for con-
centrating on ‘handing the perpetrator over to the authorities, whereas the procedure 
of judging him or her is less important.’80 The problem for this boils down to the lack 
of uniform regulations in all states. In some states the appropriate regulations have not 
been established in municipal legislation or have been included in an ineffective man-
ner. The low effi ciency of SUA as a form of legal regulation is a direct consequence of 
such a situation.

For those nations who are party to SUA, it enforces them with a heavy duty to coop-
erate. These duties are more precise than UNCLOS. For instance, states are required 
to assist each other in undertaking measures within their own territorial boundaries to 

75  SUA, Article 10 (1).
76  Tina Garmon, ‘International Law of the Sea: Reconciling the Law of Piracy and Terrorism in the Wake of 
September 11’ (2002) 27(1) Tulane Maritime Law Journal 257.
77  Ibid.
78  Ibid.
79  Wojciech Stankiewicz, ‘International Terrorism at Sea as a Menace to the Civilization of the 21st Century’ 
(2005) 48(6) The American Behavioral Scientist 683.
80  Ibid, 692.
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deter incidents found to be illegal under SUA.81 Additionally, each nation is also re-
quired to endow ‘the greatest measure of assistance’ to another that is prosecuting an 
offender, including providing any applicable evidence.82  These regulations outline how 
states are to cooperate with one another, and form strong obligations for signatory states 
to actively pursue offenders. Young and Valencia note that political tensions rise from 
these regulations as such provisions can be interpreted as allowing ‘dominant naval 
powers to undermine the authority of regional powers’.83 SUA bids for countries to aid 
in offsetting any groundwork for crimes that transpire within a state’s territory. Young 
and Valencia assert that this has the possibility of threatening a small nation’s national 
security - possibly even allowing foreign naval troops to enter their territorial waters.84 
SUA is hence politically problematic as its regulations are considered as advancing 
the states who previously held well-defi ned territorial borders along with a powerful 
maritime force.85  Any advantage granted under the convention from an enlarged naval 
presence in the region by stronger states, such as the United States or Japan could be 
destabilized by an equivalent lessening in regional political stability from the threat of 
alleged invasions of a smaller nation.86

 
C   Regional Cooperation Agreement on Combating Piracy and Armed Robbery 

Against Ships in Asia

ReCAAP, like UNCLOS and SUA, is also limited in its scope. It permits states to ap-
peal for aid from one another in capacities such as identifying and taking action against 
‘persons and ships,’87as well as sanctioning cooperative measures. However, it does not 
detail the method of assistance permitted. Whereas this might allow states to be vague 
in their wishes for assistance, it is probable that, like the UNCLOS cooperative clauses, 
the vagueness will render the obligation moot. Furthermore, ReCAAP has no provisions 
regarding maritime patrols, nor does it encompass any clauses providing for the use of 
force.88 It also does not require anti-piracy training exercises to be carried out by the 

81  SUA, Article 13(1).
82  Ibid, Article 12.
83  Adam J. Young and Mark J. Valencia, ‘Confl ation of Piracy and Terrorism in Southeast Asia: Rectitude and 
Utility’ (2003) 25(2) Contemporary Southeast Asia: A Journal of International and Strategic Affairs 269.
84  Ibid, 277.
85  Ibid, 278.
86  Ibid.
87  ReCAAP, Article 3.
88  Ashley J. Roach, ‘Enhancing Maritime Security in the Straits of Malacca and Singapore’ (2005) 59(1) 
Journal of International Affairs 97.
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states, which would increase a state’s practical ability to counter piracy.89 Further, it does 
not expand the powers of pursuit of offenders between the ReCAAP states, so offenders 
can still fl ee to neighboring territorial waters to evade capture and a piracy indictment. 

ReCAAP is also further weakened by the member states allowed to be party to its agree-
ment. Pacifi c nations such as New Zealand and Australia have been intentionally omit-
ted, as they are seen to be infl uential states with Western interests.90 Many of the mem-
ber states of ReCAAP do not have the same economic resources as that of New Zealand 
or Australia. New Zealand and Australia could offer substantial aid in terms of both 
resources and personnel to ensure effi cient patrols of the region. By excluding these 
states from the agreement, the effectiveness of ReCAAP is highly restricted.

D   Failure in a Uniform Defi nition and Consistent Legal Measures within the Interna-
tional System

Further confusion stems from terminology relating to piracy used by international and 
regional institutions when considering which terminology they should  adopt. The IMO 
recognizes two international maritime crimes that comes under their umbrella of pira-
cy: piracy as outlined in UNCLOS, and armed robbery at sea.91 By contrast, the IMB 
disregards both the UNCLOS and SUA defi nitions, and in its place terms piracy ‘as an 
act of boarding any vessel with the intent to commit theft or any other crime and with 
the intent or capability to use force in the furtherance of that act.’92 The gap is further 
intensifi ed on a regional cooperative level. ReCAAP has adopted the IMO two-part 
terminology of piracy.93  

Should the variation in the application of the defi nitions for piracy be not challenging 
enough, confusion is exacerbated by the notion that no international legal framework 
exists that demarcates clear procedures for the prosecution and punishment of pirates.94 
UNCLOS fails to establish a practical framework to ‘prosecute and punish pirates’95 

89  Ibid.
90  Collins and Hassan, above n 30, 111.
91  International Monetary Organization, above n 45.
92  Zou, above n 43, 327.
93  Ibid.
94  Ibid, 338.
95  Kavanagh, above n 19, 145.
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as it allows the arresting state to ‘decide upon the penalties.’96 Rather, UNCLOS only 
outlines the conditions under which universal jurisdiction pertains but fails to establish a 
universal sentence or authorize a single court to hear the charge of piracy.97 Comparably, 
SUA fails to include appropriate procedures for the prosecution of pirates or appropriate 
punishments for the crimes outlined within its provisions.98 This absence of consistency 
within international frameworks has led to several sentences for piracy that range from 
three years to life in prison.99 Furthermore, a pirate is  probably not going to have any 
knowledge of the municipal criminal legislation of the indicting state.100 This diversity 
in indictment and sentencing can also pave the way for tensions to exist between states 
when certain nations are unwilling to devote their own resources to arresting and indict-
ing pirates.101 Instead, as the prosecution of captured pirates is left to the discretion of 
each state,102 states which are unwilling to prosecute pirates at all  are able to evade the 
responsibility to do so.103 Subsequently, the execution of international piracy legislation 
is only as successful as the domestic legal establishments that are able and willing to 
prosecute the crime.104 Hence, infl uential, developed states armed with advanced legal 
systems that encompass the international defi nitions of piracy are more prone to pros-
ecuting and sentencing pirates than their less developed counterparts.105 However, in 
contemporary society, developed states such as Australia and New Zealand have been 
excluded from such agreements. Such a trend has the unintentional result of enforcing 
a Western interpretation of justice and punishment on pirates from developing coun-
tries.106 This coupled with the added ambiguity of whether a pirate can be effectively 
indicted under a country’s domestic law reduces a country’s inclination to join in the 
pursuit and arrest of pirates completely.107

The current medley of domestic legislation has proved to be a hindrance in the prose-

96  UNCLOS, Article 105.
97  UNCLOS, Article 105.
98  Collins and Hassan, above n 30, 108.
99  Joshua Michael Goodwin, ‘Universal Jurisdiction and the Pirate: Time for an Old Couple to Part’ (2006) 
973(39) Vanderbilt Journal of Transnational Law 1005.
100  Gabriel Bottini, ‘Universal Jurisdiction After the Creation of the International Criminal Court’ (2004) 
36(2-3) New York University of International Law and Politics 503.
101  Collins and Hassan, above n 26, 103.
102  As held by UNCLOS.
103  Kavanagh, above n 19, 145.
104  M. Cherif Bassiouni, Introduction to International Criminal Law (Ardsley, 2003).
105  Ibid, 556.
106  Ibid.
107  Collins and Hassan, above n 30, 109.
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cution and subsequent sentencing of pirates. This in turn has rendered the international 
system ineffective in addressing the contemporary issue of piracy.

IV  POTENTIAL REFORMS TO THE FRAMEWORK

The cracks found within the international legal framework have demonstrated that there 
is a need for effective, uniform measures for the prosecution of piracy. The existing 
literature has proposed three potential solutions to address this issue. The fi rst, permit 
regional courts to enforce international piracy laws.108 Second, complement existing 
international treaties with bilateral and multilateral treaties.109 Third, incorporate a uni-
form defi nition of piracy coupled with consistent domestic legislation.110 From these 
three resolutions, the establishment of piracy tribunals within regional courts is the only 
one that can be applicable in a real world setting as it does not violate the territorial sov-
ereignty of states nor does it require the creation of an excessive number of treaties.111 

Regional piracy tribunals could diminish the inconsistencies that currently exist with-
in altering defi nitions of piracy within the international framework and the differing 
criminal prosecution measures that are adopted by states. It could impose a uniform 
defi nition of piracy as well as establish consistent criminal procedures and sentences 
for piracy offenses.112 Hence, rather than countries adopting their own defi nition of pi-
racy, the tribunals would ensure a consistent defi nition of piracy be applied across indi-
vidual regions consequently ensuring that ‘uniformity in treatment’113 would eradicate 
the issues established by a range of sentences and criminal measures currently existing 
within the international system. Uniformity in treatment of offenders by each state is 
important to ensure certainty of punishment. This allows states to be confi dent that their 
resources in apprehending pirates are not wasted. This would result in a more effi cient 
indictment of piracy. Regional cooperative agreements that currently stand serve as the 
perfect foundation from which to establish regional piracy tribunals and are able to 
mirror the treaty-based establishment of the International Criminal Court.114 ReCAAP, 
for instance, can create its own tribunal within one of its signatory nations. Additional-

108  Ibid, 90.
109  Kraska and Wilson, above n 1, 53.
110  Murphy, above n 17, 19-20.
111  Collins and Hassan, above n 30, 92.
112  Azubuike, above n 22, 54.
113  Collins and Hassan, above n 30, 109.
114  Bassiouni, above n 98, 499.
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ly, individual piracy tribunals are able invoke bases of jurisdiction under the territorial 
principle, where they would be able to assert jurisdiction over piracy crimes commit-
ted in the territory of the prosecuting tribunal.115 This territory would include both the 
high seas and the territorial waters.116 This would diminish the issues related to armed 
robbery incidents that take place within territorial waters as well as the problems that 
arise from forming post hoc jurisdiction after a piracy incident occurs. Furthermore, by 
streamlining the judicial process, states would have an adequate alternative forum if 
they are unable or unwilling to prosecute pirates in their home countries.117

In contrast, the establishment of further bilateral and multilateral agreements to com-
plement UNCLOS and SUA would fail to prove effective in the prosecution of pirates 
as such agreements are binding only to member states. While bilateral and multilateral 
agreements could aid in resolving prosecutorial and jurisdictional problems, they are 
only effective when the arresting nation has an agreement with all nations having an 
interest in the incident.118 Hence, establishing networks of mutual assistance through 
such agreements are only successful if all involved states are party to that particular 
agreement. Should the arresting nation not have an extradition agreement with those 
nations, the offenders could be released.119 With the existence of agreements such as 
ReCAAP, the groundwork has been established on which regional piracy tribunals could 
be created. 

Furthermore, international institutions such as the IMB are equipped with the tools 
though which international maritime offenses could be investigated and are able to pro-
vide support to states seeking to prosecute maritime criminals.120 Consequently, inter-
national institutions such as the United Nations or the IMO could simply merge the 
existing regional networks of cooperation with the IMB’s capabilities and set in motion 
the establishment of regional piracy tribunals.121

Altering the standing international defi nitions of piracy is not as impactful as the in-
dictment of pirates as the method of pirate incidents in individual regions change based 

115  Bottini, above n 100, 511.
116  Murphy, above n 17, 8; UNCLOS, Article 101.
117  Azubuike, above n 22, 58.
118  Kavanagh, above n 19, 157.
119  Collins and Hassan, above n 30, 108.
120  International Crime Services, above n 32.
121  Ibid.
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on factors such as geography, existing legal frameworks, and subsequent penalties for 
piracy offenses.122 Consequently, there is no global defi nition of piracy that could effi -
ciently encompass the numerous forms of piracy incidents that exist.123 Moreover, since 
universal defi nitions of piracy still necessitate supporting municipal legislation in order 
to indict a pirate, establishing a constant defi nition will not guarantee that individual 
nations will adopt the required measures to codify laws that relate to the new defi nition. 
Through the establishment of a solitary judiciary that has authority over all attacks of 
piracy, regardless of the nationalities of the accused or the participating states, pirates 
can be indicted effectively without the political red-tape that commonly accompanies 
piracy.124

V   CONCLUSION

Piracy remains an issue of massive concern in the international system today. Interna-
tional legal frameworks aimed at reducing piracy are not suffi cient in addressing the 
problem within the international system, as demonstrated by the lack of success in re-
ducing both the seriousness and the frequency of attacks. Rather such legislation has 
suffered from defects including defi nitional complications, and practical issues in apply-
ing their methods of arrest and prosecution. To overcome the various cracks that pres-
ent within existing antipiracy frameworks, it is recommended that the existing regime 
be supplemented by the establishment of regional piracy tribunals. Individual tribunals 
could enforce their specifi c defi nition of piracy and complement this with consistent 
sentencing measures and penalties. This could offer a substitution platform for countries 
that are unable or simply unwilling to prosecute pirates themselves.

122  Collins and Hassan, above n 30, 92.
123  Ibid, 106.
124  Kraska and Wilson, above n 1, 51.
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TANGIBLE AND INTANGIBLE HERITAGE:
CULTURAL LANDSCAPES IN COLOMBIA AND

INDONESIA

LAUREN CARMODY*
Under international law, protecting physical manifestations of cultural heritage is governed 
by one treaty, while safeguarding intangible cultural heritage is guided by a separate treaty. 
However, in spite of this division, it is clear that there is an important relationship between 
these two aspects of heritage. This paper will examine two cultural landscapes inscribed on 
the World Heritage List: the Coffee Cultural Landscape of Colombia and the Cultural Land-
scape of Bali Province in Indonesia. It will be argued that there are potential benefi ts that 
would fl ow from inscribing the intangible elements present at these sites on the Representative 
List of the Intangible Cultural Heritage of Humanity. This paper found that the Outstanding 
Universal Value of the two cultural landscapes is largely derived from their intangible ele-
ments of heritage, and that both States are likely to meet the criteria for inscription on the 
Representative List should they choose to commence new nominations. Signifi cant efforts to 
safeguard intangible heritage are already being made in Indonesia and Colombia. However, 
one suggestion made by this paper is to consider the creation of a Living Human Treasures 
programme to counteract the threat to intangible heritage posed by waning interest in tradi-
tional practices amongst young people.

I   INTRODUCTION

In 1972, the Convention Concerning the Protection of the World Cultural and Natu-
ral Heritage (World Heritage Convention) was concluded with the aim of protecting 
‘the world heritage of mankind as a whole’, including natural features, buildings and 
monuments.1 It is now recognised that cultural heritage not only encompasses material 
sites or objects, but also includes intangible phenomena such as traditions and customs.2 
Although in the past this intangible cultural heritage was eclipsed by developments 
addressing tangible heritage,3 the scope of cultural heritage conservation has since 
expanded considerably.4 The World Heritage Convention provided the foundation for 

*Lauren Carmody. Master of International Law Student (The University of Western Australia). The author 
would like to thank Dr Erika Techera for her thoughts and comments on an earlier draft. Responsibility for 
the text lies with this author and all errors are hers alone.
1 Convention Concerning the Protection of the World Cultural and Natural Heritage, opened for signature 
16 November 1972, 1037 UNTS 151 (entered into force 17 December 1975) arts 1, 2 (‘World Heritage 
Convention’).
2  Päivi Maaranen, ‹Landscape Archaeology and Management of Ancient Cultural Heritage Sites› in Hannes 
Palang and Gary Fry (eds), Landscape Interfaces (Kluwer Academic Publishers, 2003) 255, 255.
3  Craig Forrest, International Law and the Protection of Cultural Heritage (Routledge, 2010) 363.
4  Yahaya Ahmad, ‘The Scope and Defi nitions of Heritage: From Tangible to Intangible’ (2006) 12(3) Interna-
tional Journal of Heritage Studies 292, 299.
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the acknowledgement of intangible cultural heritage through its recognition of cultural 
landscapes in 1992.5 A cultural landscape is an excellent example of how tangible and 
intangible aspects of heritage may intertwine in a single geographic location. They are 
‘manifestations of the interaction between humankind and its natural environment’, of-
ten refl ecting ‘specifi c techniques of sustainable land-use’.6 Almost a decade after this 
recognition, in 2003, the Convention for the Safeguarding of the Intangible Cultural 
Heritage (Intangible Heritage Convention) was adopted.7 Despite being dealt with by 
two distinct treaties, there exists an important connection between tangible and intan-
gible cultural heritage, a relationship that is considered to be ‘exceptionally complex’.8 

This paper will examine two cultural landscapes: the Coffee Cultural Landscape of Co-
lombia and the Cultural Landscape of Bali Province in Indonesia. Colombia and Indone-
sia accepted the World Heritage Convention in 1983 and 1989 respectively.9 Colombia’s 
cultural landscape was not inscribed on the World Heritage List until 2011; the Indone-
sian landscape was listed the following year. It will fi rst be considered how both of these 
heritage sites demonstrate Outstanding Universal Value — a prerequisite for inscription. 
The Operational Guidelines for the Implementation of the World Heritage Convention 
(last updated in 2015) set out 10 criteria for the assessment of Outstanding Universal 
Value, of which a nominated property must meet one or more.10 The criteria applicable 
to the cultural landscapes examined in this paper are the following:

(iii) bearing an outstanding testimony to a cultural tradition or civilisation;
(v) being an excellent example of traditional human settlement representing one 

or more cultures, or ‘human interaction with the environment’; and
(vi) being tangibly connected ‘with events or living traditions, with ideas   

 or with beliefs’.11

In addition to tangible manifestations of cultural heritage, important intangible elements 
are also present in the landscapes. Indonesia and Colombia are now States parties to the 

5  Forrest, above n 3, 395.
6  World Heritage Committee, Operational Guidelines for the Implementation of the World Heritage Conven-
tion (8 July 2015), 70 <http://whc.unesco.org/en/guidelines/>.
7  Convention for the Safeguarding of the Intangible Cultural Heritage, opened for signature 17 October 2003, 
2368 UNTS 35 (entered into force 20 April 2006) (‘Intangible Heritage Convention’).
8  Forrest, above n 3, 384.
9  UNESCO, States Parties Ratifi cation Status <http://whc.unesco.org/pg.cfm?cid=246>.
10  World Heritage Committee, above n 6, [77].
11  Ibid. 
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Intangible Heritage Convention, with the former joining in 2007 and the latter ratifying 
the following year.12 Both countries have since had elements of their intangible heritage 
inscribed on the Representative List of the Intangible Cultural Heritage of Humanity 
(Representative List), including Colombian music and carnivals, and Indonesian danc-
es and puppetry.13 There is no strict division between tangible and intangible cultural 
heritage: rather, they intersect in important ways. State practice indicates that synergies 
may be achieved by listing heritage sites under both treaties — for example, the Kaya 
Forests of coastal Kenya. This paper explores the idea that Colombia and Indonesia 
could benefi t from nominating the intangible elements present in their cultural land-
scapes for inscription on the Representative List. Through examining the provisions of 
the Intangible Heritage Convention and the criteria for listing, it will be argued that there 
is an opportunity for both Colombia and Indonesia to commence new nominations and 
ensure the safeguarding of their intangible heritage.

II   CULTURAL LANDSCAPES AND OUTSTANDING UNIVERSAL VALUE

Prior to being inscribed on the World Heritage List, both of the cultural landscapes 
discussed in this paper were found by the World Heritage Committee to possess Out-
standing Universal Value. One of the key tangible aspects of the Coffee Cultural Land-
scape of Colombia (listed in 2011) is the architecture of the urban settlements, ‘a fusion 
between the Spanish cultural patterns and the indigenous culture’.14 Coffee producers 
continue to wear elements of local costumes, such as the sombrero aguadeño (a tradi-
tional kind of hat) and the rawhide shoulder bag.15 In addition to these physical mani-
festations of culture, Colombia boasts an extraordinary diversity of intangible cultural 
heritage.16 The Coffee Cultural Landscape is no exception. A ‘centennial tradition of 
coffee growing’ has been passed down through generations of cafeteros (coffee farmers) 
who have created ‘innovative management practices’.17  An additional intangible ele-

12  UNESCO, Convention for the Safeguarding of the Intangible Cultural Heritage <http://www.unesco.org/
eri/la/convention.asp?KO=17116>.
13  UNESCO, The Lists of Intangible Cultural Heritage and the Register of Best Safeguarding Practices 
<http://www.unesco.org/culture/ich/en/lists>.
14  UNESCO, Coffee Cultural Landscape of Colombia <http://whc.unesco.org/en/list/1121>.
15  Ibid. 
16  Teylor Valbuena Mendoza, ‘Digital Inclusion of Indigenous People in Colombia, by the Digitalization and 
Safeguarding of their Intangible Cultural Heritage’ (Paper presented at the 3rd International Conference on 
Theory and Practice of Electronic Governance, Bogotá, Colombia, 10 November 2009) 407.
17  UNESCO, above n 14. 
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ment is the walls in the urban settlements, more than half of which are still built using 
the traditional bahareque constructive system.18 Overall, there is a ‘strong community 
focus on coffee production’, producing a unique cultural identity.19 The Coffee Cultural 
Landscape of Colombia meets the fi fth criterion for Outstanding Universal Value be-
cause it is ‘an outstanding example of continuing land use’ (i.e., ‘human interaction with 
the environment’) which has created ‘an unparalleled cultural identity’.20 It also fulfi ls 
the sixth criterion, as it is embodies ‘the most representative symbol of national culture 
in Colombia’ as well as ‘local traditions and costumes’, and is therefore directly linked 
with ‘living traditions’ and beliefs.21 

Indonesia also possesses a wealth of diverse multicultural heritage.22 The core tangible 
aspect of the Cultural Landscape of Bali Province is the presence of water temples, 
which are at the heart of ‘a cooperative water management system of canals and weirs, 
known as subak, that dates back to the 9th century.’23 The landscape includes the impres-
sive 18th-century Royal Water Temple of Pura Taman Ayun.24 Much of the value of the 
cultural landscape, however, lies in its intangible elements. The subak system refl ects 
the ancient philosophical concept of Tri Hita Karana, which ‘draws together the realms 
of the spirit, the human world, and nature’.25 The water temples thus form an integral 
part of ceremonies, rituals, offerings and artistic performances.26 The cultural landscape 
fulfi ls the third criterion for Outstanding Universal Value because the landscape was 
shaped by the ‘cultural tradition’ of Tri Hita Karana.27 It meets the fi fth criterion be-
cause of the subak system that manages the ecology of the rice terraces, which again is 
linked to the concept of ‘human interaction with the environment’.28 Finally, the sixth 
criterion is also applicable to this cultural landscape because of the ceremonies or ‘living 
traditions’ associated with the water temples.29 Thus, the process for inscription on the 

18  Ibid. 
19  Ibid. 
20  Ibid. 
21  Ibid. 
22  Karin Czermak, Philippe Delanghe, and Wei Weng, Preserving Intangible Cultural Heritage in Indonesia 
(2003) SIL International <http://www-01.sil.org/asia/ldc/parallel_papers/unesco_jakarta.pdf>.
23  UNESCO, Cultural Landscape of Bali Province: the Subak System as a Manifestation of the Tri Hita Ka-
rana Philosophy <http://whc.unesco.org/en/list/1194>.
24  Ibid. 
25  Ibid. 
26  Ibid. 
27  Ibid.
28  Ibid. 
29  Ibid. 
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World Heritage List has highlighted the presence, in both cultural landscapes, of vital 
intangible features of heritage.

III   THE RELATIONSHIP BETWEEN TANGIBLE AND INTANGIBLE HERITAGE

The preamble to the Intangible Heritage Convention considers ‘the deep-seated in-
terdependence between the intangible cultural heritage and the tangible cultural her-
itage’.30 There is a considerable body of scholarship supporting this concept of ‘inter-
dependence’. Professors Laurajane Smith and Emma Waterton, for example, asserted 
that ‘heritage cannot be defi ned by its materiality or non-materiality’,31 while Dr Denis 
Byrne maintained that, far from being two separate constructs, tangible and intangible 
cultural heritage appear to exist on a ‘continuum’.32 Professor Craig Forrest highlighted 
the fact that many cultures place a greater value on the intangible cultural heritage that 
is passed down from generation to generation than on the mere tangible manifestations 
of the culture, which must be perceived in context in order to be understood and appre-
ciated.33 Without this understanding, ‘the tangible cultural heritage would merely be an 
antiquity; an object devoid of context and meaning’.34 Dr Jean-Louis Luxen succinctly 
described the relationship between these two facets of heritage when he contended that:

The distinction between physical heritage and intangible heritage is now seen as ar-
tifi cial. Physical heritage only attains its true signifi cance when it sheds light on its 
underlying values. Conversely, intangible heritage must be made incarnate in tangible 
manifestations, in visible signs, if it is to be conserved.35

The fact that tangible and intangible elements of heritage are intertwined has been 
acknowledged not only by academics, but also governments. Inscribing on the Rep-

30  Convention for the Safeguarding of the Intangible Cultural Heritage, opened for signature 17 October 
2003, 2368 UNTS 35 (entered into force 20 April 2006) (emphasis added) (‘Intangible Heritage Conven-
tion’).
31  Laurajane Smith and Emma Waterton, ‘The Envy of the World? Intangible Heritage in England’ in Laura-
jane Smith and Natsuko Akagawa (eds) Intangible Heritage (Routledge 2008) 289, 292. 
32  Denis Byrne, ‘A Critique of Unfeeling Heritage’ in Laurajane Smith and Natsuko Akagawa (eds) Intangible 
Heritage (Routledge 2008) 229, 246. 
33  Forrest, above n 3, 362; See also, Marilena Vecco, ‘A Defi nition of Cultural Heritage: From the Tangible to 
the Intangible’ (2010) 11(3) Journal of Cultural Heritage 321, 324.
34  Forrest, above n 3, 362. 
35  Jean-Louis Luxen, ‘The Intangible Dimension of Monuments and Sites with Reference to the UNESCO 
World Heritage List’ (Paper presented at the ICOMOS 14th General Assembly and Scientifi c Symposium, 
Victoria Falls, Zimbabwe, 27 October 2003) <http://www.icomos.org/victoriafalls2003/luxen_eng.htm>.
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resentative List the intangible elements of the already World Heritage listed cultural 
landscapes examined in this paper would not be an unprecedented act. Other States 
— including Croatia, Belgium and Kenya — have already listed intangible features of 
heritage found at their respective World Heritage Sites. Inscribed on the Word Heritage 
List in 2008, the Stari Grad Plain in Croatia is a cultural landscape that has been used 
continuously for agricultural purposes for 2400 years.36 Found on the rim of the Plain 
are the hometowns of people who participate in the religious procession known as Za 
Krizen (‘following the cross’).37 This procession was added to the Representative List 
of the Intangible Cultural Heritage of Humanity in 2009.38 In the nomination fi le, the 
Croatian Ministry of Culture expressed the view that entering the Stari Grad Plain on 
the World Heritage List ‘greatly contributed to increasing the awareness of the local 
community of the values and importance of cultural heritage’.39 They proposed that en-
tering the Za Krizen procession would have similar impact by strengthening awareness 
of intangible cultural heritage.40

Another example of heritage being listed under both treaties is the Historic Centre of 
Brugge (Bruges) in Belgium, which was inscribed on the World Heritage List in 2000.41 
Nine years later, the Procession of the Holy Blood in Bruges — a colourful pageant 
involving more than 1700 citizens — was inscribed as an intangible element.42 The 
Department of Culture, Youth, Sports and Media contended in the nomination fi le that 
inscription would provide:

[A] fascinating example to study and explore the differences and common points of 
those two heritage paradigms, to put the contact zones between the 1972 and 2003 
UNESCO heritage conventions on the agenda, while respecting the fundamental differ-
ences between the two kinds of protection and heritage development.43 

36  UNESCO, Stari Grad Plain World Heritage Centre <http://whc.unesco.org/en/list/1240>.
37  Ministry of Culture (Croatia), Procession Za Krizen (‘Following the Cross’) on the Island of Hvar  <http://
www.unesco.org/culture/ich/en/RL/procession-za-krizen-following-the-cross-on-the-island-of-hvar-00242>.
38  Ibid.
39  UNESCO, Nomination for the Inscription on the Representative List in 2009 (Croatia) (14 May 2008), 
4 <http://www.unesco.org/culture/ich/en/RL/procession-za-krizen-following-the-cross-on-the-island-of-
hvar-00242>.
40  Ibid. 
41  UNESCO, Historic Centre of Brugge <http://whc.unesco.org/en/list/996>.
42  UNESCO, Procession of the Holy Blood in Bruges <http://www.unesco.org/culture/ich/en/RL/procession-
of-the-holy-blood-in-bruges-00263>.
43  Departement Cultuur, Jeugd, Sport en Media [Department of Culture, Youth, Sports and Media], Nomina-
tion for the Inscription on the Representative List in 2009 (Belgium) (2 October 2009), 4 <http://www.unesco.
org/culture/ich/en/RL/procession-of-the-holy-blood-in-bruges-00263>.
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Finally, the Sacred Mijikenda Kaya Forests of coastal Kenya were World Heritage listed 
in 2008,44 followed by the inscription of the ‘traditions and practices associated with the 
Kayas in the sacred forests of the Mijikenda’ on the List of Intangible Cultural Heri-
tage in Need of Urgent Safeguarding the following year.45 The Mijikenda comprise nine 
Bantu-speaking ethnic groups residing in the Kaya forests who express their identity 
via oral traditions and performing arts connected to the sacred forests.46 Representatives 
from the Kenyan Ministry of Culture of Kenya have indicated that the Mijikenda wish 
to safeguard their traditional practices along with the associated cultural spaces that are 
essential for performing such practices.47 They went on to declare that:

The physical safeguarding of those spaces is to some extent guaranteed by their inscrip-
tion on the World Heritage List. Holistic safeguarding of the intangible cultural heritage 
of the Mijikenda, in relation to the sacred forests of the Kaya, can largely be achieved by 
simultaneous measures fl owing forth from inscription on the lists of both the UNESCO 
1972 and 2003 Conventions.48

Thus, there is evidence that other States believe that there is value in listing their tan-
gible cultural heritage on the World Heritage List, and then nominating the intangible 
cultural elements from that site to be placed on the Representative List. In the case of the 
Colombian and Indonesian cultural landscapes, the increased visibility and awareness 
of cultural values resulting from being World Heritage listed would be boosted if the in-
tangible elements were also inscribed. More resources would be allocated to the sites at 
the national level, and they could achieve further recognition on the international plane. 
Dual inscription would also serve to highlight that there is limited use in preserving the 
physical aspects of cultural landscapes if the dynamic nature of the intangible elements 
is disregarded.

44  UNESCO, Sacred Mijikenda Kaya Forests <http://whc.unesco.org/en/list/1231>.
45  UNESCO, Traditions and Practices Associated with the Kayas in the Sacred Forests of the Mijikenda 
<http://www.unesco.org/culture/ich/en/USL/traditions-and-practices-associated-with-the-kayas-in-the-sa-
cred-forests-of-the-mijikenda-00313>.
46  Ibid.
47  Department of Culture, Nomination for the Inscription on the Representative List in 2009 (Ken-
ya) (2 October 2009), 2 <http://www.unesco.org/culture/ich/en/USL/traditions-and-practices-associat-
ed-with-the-kayas-in-the-sacred-forests-of-the-mijikenda-00313>.
48  Ibid. 
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IV   INSCRIPTION ON THE REPRESENTATIVE LIST: NATIONAL MEASURES

To be successful in nominating new intangible elements, Colombia and Indonesia would 
fi rst need to satisfy certain criteria. The Operational Directives for the Implementation 
of the Convention for the Safeguarding of the Intangible Cultural Heritage (last updated 
in 2014) set out fi ve criteria for inscription on the Representative List, all of which an 
element must satisfy:

1 The element satisfi es the defi nition of ‘intangible cultural heritage’ outlined in 
Article 2 of the Convention;

2 Inscribing the element will enhance the visibility and awareness of the im-
portance of intangible cultural heritage, promote dialogue, and thereby refl ect 
global cultural diversity and human creativity;

3 Measures for safeguarding the element are developed in order to protect and 
promote it;

4 The community, group or individuals concerned with the element have had the 
broadest possible participation, and their free, prior and informed consent has 
been obtained before nomination; and

5 The element is incorporated in the State party’s inventory of intangible cultural 
heritage.49

The direction of this paper will now turn to a consideration of whether or not the pro-
posed intangible elements for each country would meet the above criteria.

A   The Defi nition of Intangible Cultural Heritage

The Intangible Heritage Convention defi nes intangible cultural heritage in the following 
way: ‘the practices, representations, expressions, knowledge, skills — as well as the in-
struments, objects, artefacts and cultural spaces associated therewith — that communi-
ties, groups and, in some cases, individuals recognise as part of their cultural heritage.’50 
The defi nition goes on to assert that communities and groups continually recreate their 
intangible cultural heritage as it is passed down through the generations.51 The Conven-
tion subsequently sets out some possible manifestations of intangible cultural heritage, 

49  UNESCO, Operational Directives for the Implementation of the Convention for the Safeguarding of the 
Intangible Cultural Heritage (4 June 2014), I.2 <http://www.unesco.org/culture/ich/en/directives>.
50  Intangible Heritage Convention, art 2(1).
51  Ibid. 
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including ‘social practices’, ‘rituals’, ‘knowledge and practices concerning nature and 
the universe’ and ‘traditional craftsmanship’.52 The intangible aspects of the Coffee Cul-
tural Landscape of Colombia are included in the above defi nition, because they include 
innovative management practices for coffee production, along with the traditional ba-
hareque system of construction. The Cultural Landscape of Bali Province also includes 
intangible features that satisfy the defi nition and are compatible with the examples listed 
in the Convention, namely the Tri Hita Karana philosophy and the rituals associated 
with the water temples. Thus, both sets of intangible elements would meet the fi rst 
criterion.

B   Contribution to Ensuring Visibility and Awareness

The second criterion is somewhat more complicated, as it involves envisaging what kind 
of impact inscribing the elements would have on global awareness of — and respect for 
— intangible cultural heritage. When nominating ‘three genres of traditional dance in 
Bali’ for inscription on the Representative List, Indonesia indicated that there were local 
community members were previously unaware of the importance of intangible cultural 
heritage.53 Inscription was thus viewed as an opportunity to vastly increase the visibility 
of the dances and promote the signifi cance of intangible heritage in general — both lo-
cally and globally —  as occurred when the Wayang Puppet Theatre and the Indonesian 
Kris attained international recognition through UNESCO.54 A similar line of reasoning 
could apply to the intangible elements examined in this paper. Visibility, awareness 
and dialogue around Colombian coffee production and Balinese irrigation systems has 
already been ignited through the cultural landscapes being World Heritage listed. By 
highlighting that the value of the physical aspects of both landscapes is entirely depen-
dent on the traditions and philosophies involved, inscription on the Representative List 
would enhance commitment to safeguarding intangible heritage worldwide. Therefore, 
both States are able to meet the second criterion.

52  Ibid art 2(2).
53  Ministry of Education and Culture (Indonesia), Nomination for the Inscription on the Representative List 
in 2015 (Indonesia) (16 January 2015), 6 <http://www.unesco.org/culture/ich/en/RL/three-genres-of-tradi-
tional-dance-in-bali-00617>.
54  Ministry of Culture and Tourism (Indonesia), Nomination for the Inscription on the Representative List in 
2009 (Indonesia) (2 October 2009), 7 <http://www.unesco.org/culture/ich/en/RL/indonesian-batik-00170>.
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C   Elaboration of Safeguarding Measures

To address the third criterion, Colombia and Indonesia would need to show that they 
are capable of safeguarding the proposed intangible elements. The Convention defi nes 
‘safeguarding’ as measures used for guaranteeing the viability of intangible cultural 
heritage, including identifi cation, promotion, transmission and revitalisation.55 One 
requirement for States parties is to endeavour to implement measures ‘fostering the 
creation or strengthening of institutions for training in the management of the intangi-
ble cultural heritage and the transmission of such heritage through forums and spaces 
intended for the performance or expression thereof’,56 as well as to develop educational 
programmes for young people and ‘non-formal means of transmitting knowledge’.57 
The Convention’s provisions are worded in a suffi ciently ambiguous way so as to allow 
States parties to develop safeguarding measures that best meet their circumstances and 
capabilities.

In Colombia, intangible and cultural heritage is managed and regulated by the Consejo 
Nacional de Patrimonio Cultural (National Cultural Heritage System), which has the 
responsibility of safeguarding and disseminating heritage.58 Under Colombian law, a 
management instrument for safeguarding intangible cultural heritage — the ‘Special 
Safeguard Plan’ — ‘should include [m]easures to guarantee the transission of knowl-
edge and practices associated with the expression.’59 In spite of this legal framework, a 
persistent threat to the intangible heritage of the Coffee Cultural Landscape is the lack 
of ‘intergenerational transfer’.60 In 2010, the average age of Colombian coffee farmers 
was 53, with only a fraction of the younger generation pursuing coffee farming.61 Co-
lombia developed a project known as ‘Innovation Models — Coffee Farming Youths’ 
to address this issue and ensure the continuation of the cultural landscape.62 In fact, the 
Coffee Cultural Landscape of Colombia has been recognised as an example of Best 
55  Intangible Heritage Convention art 2(3).
56  Ibid art 13(d)(i).
57  Ibid art 14(a).
58  República de Colombia Ministerio de Cultura Decreto Número 02941 de 2009 [Republic of Colombia 
Ministry of Culture Decree Number 02941 of 2009] (Colombia), art 2 (‘Ministry of Culture Decree’) <http://
www.unesco.org/culture/natlaws/media/pdf/colombia/colombia_decreto02941_2009_engtof.pdf>.
59  Ministry of Culture Decree, art 14(4).
60  Ministry of Culture (Colombia) and the Colombian Coffee Growers Federation, Nomination File  — Cof-
fee Cultural Landscape of Colombia (January 2010) 271 <http://whc.unesco.org/uploads/nominations/1121.
pdf>.
61  Ibid.
62  Ibid 272.
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Practice in World Heritage Management, indicating that the country is dedicated to the 
conservation of its heritage and able to implement measures effectively.63 

When nominating the Cultural Landscape of Bali Province to be World Heritage listed, 
Indonesia identifi ed several measures to ‘conserve and enhance the intangible attributes’ 
of the cultural landscape, including setting up ‘community-based educational programs’ 
to increase awareness and knowledge of traditional values and practices among young 
people.64 Like Colombia, Indonesia has been chosen as a role model for other States: 
the country’s education and training programme for Indonesian Batik was placed on 
UNESCO’s Register of Best Safeguarding Practices.65 The ‘techniques, symbolism and 
culture’ of Indonesian Batik (‘hand-dyed cotton and silk garments’)66 have traditionally 
been ‘passed from generation to generation through oral and non-formal transmission’.67 
However, a national education programme has now been implemented to formalise the 
learning of batik culture through schools.68 Having already demonstrated that effective-
ly safeguarding intangible heritage is important at a national level, both Indonesia and 
Colombia are likely to satisfy the third criterion.

To further strengthen their systems for safeguarding, both countries might also consider 
the development of a ‘Living Human Treasures’ programme.  Living Human Treasures 
are defi ned as ‘persons who possess to a high degree the knowledge and skills required 
for performing or re-creating specifi c elements of the intangible cultural heritage’.69 
With the goal of ensuring transmission, being recognised as a Living Human Treasure 
entails continuing ‘the performance or manufacture of the item’, as well as training 

63  Ministry of Culture (Colombia), Submission for Recognition of Best Practice in World Heritage Manage-
ment (2012) UNESCO <http://whc.unesco.org/uploads/sites/bestpractice2012/1121.pdf>.
64  Ministry of Culture and Tourism (Indonesia), Nomination for Inscription on the UNESCO World Her-
itage List — Cultural Landscape of Bali Province (2011) V-7 <http://whc.unesco.org/uploads/nomina-
tions/1194rev.pdf>.
65  UNESCO, Best Safeguarding Practices <http://www.unesco.org/culture/ich/en/register>.
66  UNESCO, Indonesian Batik <http://www.unesco.org/culture/ich/en/RL/indonesian-batik-00170>.
67  Batik Museum Institute, Proposal of a Programme, Project or Activity to be Selected and Promoted 
as Best Refl ecting the Principles and Objectives of the Convention in 2009 (2 October 2009) 3 <http://
www.unesco.org/culture/ich/en/BSP/education-and-training-in-indonesian-batik-intangible-cultural-heri-
tage-for-elementary-junior-senior-vocational-school-and-polytechnic-students-in-collaboration-with-the-ba-
tik-museum-in-pekalongan-00318>.
68  Ibid. 
69  UNESCO, Encouraging Transmission of ICH : Living Human Treasures <http://www.unesco.org/culture/
ich/en/living-human-treasures>.
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‘younger persons in the technique or their art’.70 South Korea was instrumental in the 
development of this concept, with a Cultural Heritage Protection Act stipulating that:

The Administrator of the Cultural Heritage Administration shall require holders of im-
portant intangible cultural heritage to conduct education for transferal of skills or ar-
tistic talent they have ... in order to transfer and preserve important intangible cultural 
heritage.71

Thus, should Colombia or Indonesia decide that initiating such a programme would 
be benefi cial, particular coffee producers or Balinese farmers could be recognised as 
Living Human Treasures and be given the resources to pass on their talents to the next 
generation.

D   Participation, Consent and Inventories

The Intangible Heritage Convention stipulates that States parties shall endeavour to en-
sure that interested groups and individuals may participate as widely as possible and be 
actively involved in the management of the heritage.72 To satisfy the fourth criterion, it 
would be essential for Colombia and Indonesia to ensure that the local communities liv-
ing in and using the respective cultural landscapes gave their ‘free, prior and informed 
consent’ with regards to inscription. Relevant stakeholders involved in the Cultural 
Landscape of Bali Province would include pekasehs (the heads of subaks), bendesa adat 
(the heads of customary villages) and pemangkus (priests).73  For the Coffee Cultural 
Landscape, the primary stakeholders would be the coffee producers, whose interests are 
represented by elected members of the Colombian Coffee Growers Federation.74 As Dr 
Albert Salamanca and colleagues maintain, ‘[o]ne cannot underestimate the challenges 
of managing a living cultural landscape wherein the local people are very much part of 

70  Dawnhee Yim, ‘Living Human Treasures and the Protection of Intangible Culture Heritage:
Experiences and Challenges’ (Speech delivered at the 20th General Conference of ICOM, Seoul, Korea, 
October 2004) 11 <http://network.icom.museum/fi leadmin/user_upload/pdf/ICOM_News/2004-4/ENG/
p10_2004-4.pdf>.
71  Cultural Heritage Protection Act No 961 of 1962 (Republic of Korea) as amended by Act No 10000 of 
2010, art 41(2) (emphasis added) <http://www.wipo.int/edocs/lexdocs/laws/en/kr/kr117en.pdf>.
72  Intangible Heritage Convention, art 15.
73  Albert Salamanca et al, Managing a Living Cultural Landscape: Bali’s Subaks and the UNESCO World 
Heritage Site (May 2015) Stockholm Environment Institute, iv <https://www.sei-international.org/media-
manager/documents/Publications/SEI-PR-2015-05-Bali-Cultural-Landscape.pdf>.
74  Ministry of Culture (Colombia), above n 63, 4.
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the practices and beliefs that have been designated as a World Heritage Site’.75 Aside 
from being inconsistent with the Convention, proceeding with the nominations without 
participation from local communities would be futile, because the value of the cultural 
landscapes is ultimately derived from the people who continue to sustain them. Finally, 
both States can meet the fi fth criterion if they add the relevant elements to their existing 
inventories for intangible cultural heritage.76  

V   CONCLUSION

As this paper has sought to demonstrate, there exists an opportunity for both Colombia 
and Indonesia to consider new nominations for the Representative List. Much of the 
Outstanding Universal Value held by the Coffee Cultural Landscape of Colombia and 
the Cultural Landscape of Bali Province is associated with the intangible features of her-
itage present at those sites. As other States such as Kenya have recognised, the overlap-
ping nature of tangible and intangible heritage means that listing sites under both treaties 
could be benefi cial. Should Colombia choose to nominate its coffee farming traditions, 
or Indonesia its Tri Hita Karana philosophy, for inscription on the Representative List, 
this may result in a more holistic approach to heritage conservation. Although this paper 
found that Colombia and Indonesia could meet each of the fi ve criteria necessary for 
inscription, both cultural landscapes are faced with the signifi cant challenge of declining 
youth interest in the traditions and practices involved. However, with community sup-
port and law and policy measures, it is not inevitable that these intangible elements will 
cease to exist in the future. When it comes to cultural heritage, the whole is more than 
the sum of its parts. In the cultural landscapes examined in this paper, the importance 
of neither the tangible nor the intangible could be excluded. Indeed, it is likely that one 
aspect would have no purpose without the presence of the other. As Mounir Bouchenaki 
— former UNESCO Assistant Director General for Culture — has asserted: 

Even if tangible and intangible heritage are very different, they are two sides of the 
same coin: both carry meaning and the embedded memory of humanity. Both the tan-
gible and the intangible heritage rely on each other when it comes to understanding the 
meaning and importance of each.77 

75  Salamanca et al, above n 73, 33 (emphasis in original).
76  Intangible Heritage Convention, art 12.
77  Bouchenaki, Mounir, ‘The Interdependency of the Tangible and Intangible Cultural Heritage’ (Paper pre-
sented at the ICOMOS 14th General Assembly and Scientifi c Symposium, Victoria Falls, Zimbabwe, 27 
October 2003), 4-5 <http://openarchive.icomos.org/468/1/2_%2D_Allocution_Bouchenaki.pdf>.
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SOCIAL RIGHTS AS HUMAN RIGHTS: DISCUSSION 
OF THE LEGAL PROTECTION OF SOCIO-ECONOMIC 

RIGHTS IN AUSTRALIA

LAUREN JACKSON*
Socio-economic rights are positive rights that require positive obligations. Governments, in 
particular the Australian Government, have long battled the enforceability of these rights out-
lined in the International Covenant on Economic, Social and Cultural Rights (ICESCR). This 
is owing to polycentric issues which arise, the competency of courts, and the progressive 
timeframe of the ICESCR. However, the success of enforcing these positive rights in the South 
African Constitution and the fragility of current Australian domestic protections provide 
counter-arguments in support of their justiciable enforcement. Consequently, owing to the 
severity of the complications which can occur if socio-economic rights are entrenched, Aus-
tralia should not constitutionally enforce them.

 
I   INTRODUCTION

‘A human right should…be universal in the sense that it can be claimed by all.’1  Al-
though the International Covenant on Economic, Social and Cultural Rights (ICESCR)2 
was implemented over 30 years ago and is now ratifi ed by 167 nations, the classifi cation 
of socio-economic rights as judicially enforceable human rights remains questioned.3 

Cass Sunstein, in his article ‘Against Positive Rights’ argues that there is a difference in 
what society provides and what a constitution guarantees, and it should remain this way 
or risk having the constitution becoming meaningless.4 What is being referred to is the 
diffi culty of constitutional entrenchment  of socio-economic rights due to the positive 
obligations required, and the complications that can develop from such protection.5 This 
claim has footings in polycentric issues, the competency of the court and the progressive 
timeframe of the ICESCR. However, arguments that support the legal protection of so-
cio-economic rights point to the success of the South African Constitution, the fragility 

* Lauren Mae Jackson, Bachelor of Science (Major in Psychological Science, and Law & Society) Student 
(The University of Western Australia). Responsibility for the text lies with this author and all errors are hers 
alone.
1 Rebecca Young, ‘Justiciable Socio-Economic Rights? South African Insights into Australia’s Debate’ (2008) 
15 Australian International Law Journal 181, 194.
2  International Covenant on Economic, Social and Cultural Rights (‘ICESCR’), opened for signature 16 
December 1966, 993 UNTS 3 (entered into force 3 January 1976). 
3  Henry Steiner and Philip Alston, ‘International Human Rights in Context: Law, Politics and Morals’ 
(Clarendon Press, 1996). 
4  Cass Sunstein, ‘Against Positive Rights’ (1993) 2(1) East European Constitutional Review 35.
5  David Walker, ‘The Oxford Companion to Law’ (Clarendon Press, 1980).
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of current domestic protections and the ease in which some positive obligations of civil 
and political rights are already implemented. Ultimately, given the diffi culties which can 
arise from constitutionally entrenching socio-economic rights, they should not be em-
bedded in Australian law. However, this does not mean the nation should be complacent 
in its protection of socio-economic rights. Instead, human rights as a whole should be 
placed with higher regard by policy makers and enforcers, so that Australia can continue 
being a nation which maintains its virtuous human rights record. 

II   POSITIVE AND NEGATIVE RIGHTS

The Universal Declaration of Human Rights6 differs from other similar pledges in the 
past, in that it includes the idea of social rights. 7 It covers entitlements such as an ad-
equate standard of living, health and education. These types of rights are also referred 
to as ‘economic and social rights.’8 When Sunstein refers to ‘what a decent society 
should provide’9 he is referring to these socio-economic rights. Australia has specifi cal-
ly committed itself to its provisions by ratifying the ICESCR.10 Parallel to this, is the 
International Covenant on Civil and Political Rights (ICCPR).11 This separation draws 
attention to the idea of positive and negative rights, which ‘mirrors the traditional divi-
sion between civil and political rights… and socio-economic rights’.12 Socio-economic 
rights in the ICESCR need positive action to be implemented, and require the state to 
promote the ‘well-being of its citizens, rather than refraining from acting’.13 On the 
other hand, negative rights are essentially the freedom from interference.14 The ICCPR 
largely contains negative rights. These include central freedoms such as the freedom of speech, religion and arbitrary 

arrest in the ICCPR, as these rights require the state to simply refrain.15

6  Universal Declaration of Human Rights, GA Res 217A (III), UN GAOR, 3rd sess, 183rd plen mtg, UN Doc 
A/810 (10 December 1948).
7  James Nickel, ‘Making Sense of Human Rights’ (Blackwell Publishing, 2nd ed, 2007) ch 9.
8  Ibid. 
9  Sunstein, above n 4.
10  ICESCR, opened for signature 16 December 1966, 993 UNTS 3 (entered into force 3 January 1976).
11  International Covenant on Civil and Political Rights (‘ICCPR’), opened for signature 16 December 1966, 
99 UNTS 171 (entered into force 23 March 1976).
12  Sandra Fredman, Human Rights Transformed: Positive Rights and Positive Duties (Oxford University 
Press, 2008) 65, 69.
13  Ran Hirschl ,’“Negative” Rights vs. “Positive” Entitlements’ (2000) 22 Human Rights Quarterly 1061, 
1071.
14  Ibid.
15  Ibid.
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III   CURRENT SOCIO-ECONOMIC RIGHTS PROTECTIONS

A   Australian Constitutional Guarantees

The Australian Constitution (Constitution) does not explicitly protect social rights. 
However, it does protect a handful of basic freedoms that impose negative obligations. 
The limited rights outlined in the Constitution include, among others, the right to trial 
by jury on indictment and freedom of religion.16 These simply require the state to refrain 
from acting so as not to impede. Additionally, there are implied freedoms and limits 
embedded within the Constitution.17 Included is, for example, the separation of judicial 
power from executive and legislative power. This separation is a liberal safeguard to 
protect from judicial overpowering in all affairs of the State.18  The lack of protection of 
positive rights in the Constitution refl ects a strong, liberal standpoint in regards to state 
power. If socio-economic rights are embedded in the Constitution, it would confl ict the 
ideal that the state refrains from impeding in public life. 

B   Statutory Protection

In addition to the Constitution, many human rights are protected and enforced in other 
ways at a domestic level.19 Given that Australia does not have a Bill of Rights, human 
rights are protected under statutes.20 Australia has ratifi ed seven of the nine major inter-
national human rights treaties including the ICCPR and ICESCR.21 These are enforced 
at the domestic level in Acts such as the Racial Discrimination Act 1975 (Cth), and 
the Human Rights and Equal Opportunity Commission Act 1986 (Cth) (HREOC).22 
Conversely, while many rights of the ICCPR are protected under HREOC, the rights 
outlined in the ICESCR were omitted from the Act’s defi nition of ‘human rights.’23 Al-
though Australia has largely implemented most human rights protections into its legisla-

16  Julie Debeljak, ‘Does Australia Need a Bill of Rights?’ in Paula Gerber and Melissa Castan (eds), Contem-
porary Perspectives on Human Rights Law in Australia (Thomson Reuters (Professional) Australia Limited, 
2013) 37, 39. 
17  Ibid., 40. 
18  Joseph Katz, ‘Why Libertarians Should Reject Positive Rights’ (2009) 1(6) Libertarian Press 1.
19  Ibid.
20  Ibid. 
21  Ibid., 41.
22  Ibid.,42
23  Human Rights and Equal Opportunity Commission Act 1986 (Cth) s 3, sch 2. 
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tion, there is a gap refl ecting socio-economic rights, decreasing its justiciability. 

C   Victorian Charter and Human Rights Act

Australia’s political agenda has rarely stressed the importance of the rights under the 
ICESCR. This is evident when analyzing the Charter of Human Rights and Responsibil-
ities Act 2006 (Victoria)24 (Victorian Charter) and the Human Rights Act 2004 (ACT). 
Aside from the right to property, the Victorian Charter fails to include socio-econom-
ic human rights.25 Although 41 per cent of submissions to the consultation committee 
supported their inclusion,26 the government standpoint was that socio-economic rights 
should be absent from the political realm.27 The reasoning was to focus on ‘democratic 
rights with broad support that applied equally to everyone.’28 Similarly, there were rec-
ommendations from the consultative committee in the ACT to include socio-economic 
rights.29 However, the fi nal Human Rights Act did not accept them. Again, this adds to 
the already established view regarding the lack of justiciability of socio-economic rights 
in Australian law. 

D   Enforcement at an International Level

The Committee on Economic, Social and Cultural Rights (CESCR) takes an active 
international stance in enforcing the rights under the ICESCR. States signatory to any 
human rights treaty are to submit reports outlining their commitments. These are then 
scrutinised by several overriding bodies on whether these commitments have been 
met.30 Specifi cally, the CESCR will ask up-front questions to nations regarding the con-
tent of their reports, and initiate confrontational dialogue when they believe a country 
has fallen below its socio-economic commitments.31 The idea being that the country, 
due to international scrutiny, then feels obliged to act for fear of being shunned by the 

24  Charter of Human Rights and Responsibilities Act 2006 (Vic).
25  Human Rights Consultation Committee (Victoria), Rights, Responsibilities and Respect (2005) at [2.2.2] 
(‘Victorian Report’). 
26  Ibid.
27  Victorian Department of Justice, Human Rights in Victoria – Statement of Intent (May 2005). 
28  George Williams, ‘Victorian Charter: Origins and Scope’ (2006) 30 Melbourne University Law Review 
880, 896. 
29  ACT Bill of Rights Consultative Committee, Towards an ACT Human Rights Act (2003) at [5.33]–[5.41] 
(‘ACT Report’). 
30  Young, above n 1.  
31  Ibid. 
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global community. Although recommendations are not legally enforceable, this watch-
ful body provides a way to help in protecting social, economic and cultural rights at an 
international level.32 However, there are shortfalls in the realities of this process. States 
are usually slow to comply with reporting obligations, and even where they do report 
there may be errors and omissions.33 Therefore, whilst there are socio-economic right 
protections at the international level, the enforceability of these protections is limited. 

IV ISSUES WITH SOCIO-ECONOMIC RIGHTS IN CONSTITUTION

A   Polycentric Problem

It is argued that economic and social rights should not form part of Australian Con-
stitutional law, as courts cannot adequately rule on them. As stated, socio-economic 
rights impose a positive obligation on the State.34 Socio-economic rights require ex-
penditure, whereas civil and political rights are relatively free. If Parliament rules to 
constitutionally enforce socio-economic rights, judges will then no-doubt be faced with 
cases in which they are forced to rule whether those rights have been upheld.35 As such, 
questions arise on the competency of the courts to rule on such matters. For example, 
to provide the socio-economic right of healthcare, the nation must provide funding. If a 
judge then rules in a case for more spending, in an area such as healthcare (specifi cally 
the development of another hospital), and this ruling ‘fails to raise revenues,’ this can 
have the impact of increasing the entire populations’ taxes.36  In other words, if a judge 
rules that a particular person is entitled to special treatment, this will be at the cost of 
another. As such, a chain of events occurs. This is what is at the core of the ‘polycentric’ 
problem, which quite literally means ‘having many centres’.37 One factor alone involves 
a large number of interacting considerations and an unforeseen contagion effect can 
arise.38 Such a process is hard to gain support for in a nation post-Global Financial Cri-

32  Ibid. 
33   Audrey Chapman, ‘A “Violations Approach” for Monitoring the International Covenant on 
Economic,  Social and Cultural Rights’ (1996) 18 Human Rights Quarterly 23, 28. 
34  Hirschl, above n 10.
35  Ibid.
36  Ibid.
37  Richard Wesley, ‘If Legislators Fail, Who is There to Follow?’ 68 Albany Law Review 704, 710.
38  Hirschl, above n 10.
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sis.39 This has been evident in the challenges of gaining support for ‘Obama-Care’40 and 
the current pensions debate in Australia. Thus, it is argued that it is not appropriate for 

39  John Burgess and Julia Connell, ‘The Asia Pacifi c Region: Leading the Global Recovery Post-GFC?’ 
(2013) 19(2) Asia Pacifi c Business Review 279.
40  Howard Fineman, ‘Obama’s Health-Care Gamble’ (2010) 155(2) Newsweek 21.
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courts to rule on positive obligations. 

B   Incompetent and Illegitimate Court System

By embedding what a ‘decent society ensures’41 into domestic law, the risk of an illegit-
imate court is posed. Judges are not trained on how to distribute funds and resources.42 
If they partake in ruling on socio-economic rights they will be displaying judicial activ-
ism: the ‘conscious development of the common law according to the perceptions of the 
court as to the direction the law should take.’43 The legitimacy of judicial activism alters 
according to context.44 Judges will normally be ill equipped to create policy.45 They are 
not politically trained nor do they have an extensive knowledge of national spending, 
and as such cannot make legal claims without appearing illegitimate and incompetent.46 
This issue is highlighted in the example in the preceding paragraph. Additionally, to the 
public, controversial rulings such as Mabo v Queensland 1992,47 although perfectly le-
gitimate, can be seen as judges making decisions that are outside the scope of the courts. 
And if presented with socio-economic rights, their judicial activism can be viewed as 
leaning into political territory (e.g. allocating funding), and this be regarded as illegiti-
mate. Furthermore, it raises the issue of a lack of separation of powers if judges partake 
in policy making, and impinges on liberal values of absence from state interference.48 
By leaving judges to decide on positive obligations, it reserves ‘the right to blame the 
courts if their view is not ultimately endorsed in an opinion.’49 

C   Progressive Timeframe and Necessity

The ICCPR and ICESCR impose different timeframes of implementation, which may 
pose implications for the domestic enforcement of socio-economic rights. An important 

41  Sunstein, above n 4.
42  Ibid.
43  Greg Craven, Refl ections on Judicial Activism: More in Sorrow than in Anger (24 October 1997) Samuel 
Griffi th Society <http://www.samuelgriffi th.org.au/papers/html/volume9/v9chap9.htm>.
44  Ibid.
45  Craven, above n 35.
46  Ibid.
47  Mabo v Queensland (No 2) (“Mabo case”) (1992) 175 CLR 1. 
48  Craven, above n 38. 
49  Wesley, above n 31.
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distinction is the difference in wording of Article 2(1). In the ICCPR, anyone who rati-
fi es the Covenant accepts ‘to respect and to ensure to all individuals within its territory 
… the rights recognized in the present Covenant.’50 This contrasts to that of the ICE-
SCR in that each State Party must ‘take steps … to achieving progressively’ its rights 
commitments.51 The rationale was that civil and political rights could be implemented 
immediately, whereas economic and social rights could only be recognised ‘progres-
sively’. Thus the ICESCR is more loosely defi ned as aspirations and ‘desirable goals 
but not full-fl edged rights.’52 This difference in time frame further adds to purport the 
illegitimacy of its justiciable nature, as it is indicative of a difference in necessity for 
socio-economic rights.

D   Specifi city of Socio-Economic Rights

An argument against embedding socio-economic rights into Australian law is that they 
are only available to certain types of people.53 For example, the right to paid leave is 
only available to those people who are employed and cannot be applied more generally 
to the population.54 Hence giving reason to why only those rights outlined in the ICCPR 
are recognised constitutionally, as they can be applied universally. For example, it is 
possible for everyone to have a fair trial and this is not distinguished on a person-based 
process like the ICESCR. Additionally, by taking examples of specifi c socio-econom-
ic rights, it is easy to acknowledge the diffi cult nature of enforcing particular rights. 
For example, Article 7(d) of the ICESCR calls for ‘periodic holidays [from work] with 
pay.’55 In this sense, if judicially enforced in Australia, it can be punishable for not 
providing paid holidays.56 Thus, according to James Nickel, human rights shouldn’t 
strive for a fl awless society; they should be ‘concerned with ensuring the conditions 
… of a minimally good life.’57 When this is applied to socio-economic rights, it is rea-
soned these protections should instead be left up to ‘democratic decision-making.’58 By 
constitutionalising ‘everything to which a decent society commits itself,’59 Australian 

50  ICCPR, opened for signature 16 December 1966, 99 UNTS 171 (entered into force 23 March 1976).
51  ICESCR, opened for signature 16 December 1966, 993 UNTS 3 (entered into force 3 January 1976). 
52  Nickel, above n 7. 
53  Maurice Cranston, ‘What Are Human Rights?’ (Basic Books, 1973).
54  Ibid.
55  ICESCR, opened for signature 16 December 1966, 993 UNTS 3 (entered into force 3 January 1976).
56  Nickel, above n 7.
57  Ibid. 
58  Ibid.
59  Sunstein, above n 4. 
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constitutional law faces the risk of being undermined and chastised by the specifi city of 
these socio-economic rights.

V   REASONS FOR CONSTITUTIONAL PROTECTION OF SOCIO-ECONOMIC RIGHTS

A   South Africa’s Approach

The successes of socio-economic rights as protected by the South African Constitution 
give compelling reasons for similar protection in Australia. As a way to legally address 
apartheid, the South African Constitution embodies values of democracy,60 fundamen-
tal human rights,61 and constitutionalism.62 What is particularly poignant in regards to 
many other constitutions globally (including Australia) is the fact that socio-economic 
rights are also protected. These rights include property ownership,63 healthcare, food, 
water,64 and in relation to children, education.65 By constitutionalising socio-economic 
rights, positive obligations arise to ‘respect, protect, promote and fulfi l the right.’66 And, 
by virtue of section 38, any violations can be arbitrated upon. It is paramount to recog-
nise the importance of the protection of these rights in a post-apartheid era as a way to 
overcome previous social inequality. This cannot be overlooked, as there is an argument 
for a similar application in Australia for the reconciliation and protection of Indigenous 
Australians.67 The idea of progressiveness in the timeframe of the ICESCR is also ad-
dressed. The Constitutional Court ‘analyses whether government measures targeted at a 
constitutional right progressively realise that right’68 with a focus on ‘reasonableness’.69 
This is fl exible and adaptive, and supports that progressiveness can be achieved and 
consequently challenges the previous argument that a progressive timeframe for so-
cio-economic rights is inadmissible. 

B   Positive Obligations of Civil and Political Rights

60  Constitution of the Republic of South Africa Act 1996 (South Africa) preamble. 
61  Constitution of the Republic of South Africa Act 1996 (South Africa) s 1(a). 
62  Constitution of the Republic of South Africa Act 1996 (South Africa) s 2. 
63  Constitution of the Republic of South Africa Act 1996 (South Africa) s 25. 
64  Constitution of the Republic of South Africa Act 1996 (South Africa) s 27.  
65  Constitution of the Republic of South Africa Act 1996 (South Africa) s 29.
66  Young, above n 1, 196.
67  Ibid., 197.
68  Ibid., 200.
69  Ibid. 
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Socio-economic rights in the Constitution would impose positive State obligations, 
however, some civil and political rights also require positive action and expenditure.70 
For example, the Freedom of Assembly is a civil and political right that is outlined in the 
ICCPR and also protected under the Constitution. This freedom has been interpreted so 
as to impose some positive obligations. This is because occasionally authorities have to 
act to ensure assemblies are peaceful, and this may entail dispatching a police force and 
incurring positive expenditure.71 Having said this, it is a marginal cost in comparison 
with examples such as healthcare or pensions. Costs associated with negative rights do 
not usually compare with those incurred by positive ones.72 However, it is still evident 
that it is not just socio-economic rights that require action for realisation. Thus, the cen-
tral argument that socio-economic rights require positive obligations and accordingly, 
should not be included in constitutional law is partly countered by the fact, that certain 
civil and political rights also require positive action in order to be implemented.

C   Fragility of the Principle of Legality

Although broader than Constitutional guarantees, there are still limits on the scope of 
implementation and protection of socio-economic rights in current statutes. Ordinary 
statutes can be easily repealed or amended later by legislation, leaving current protec-
tions vulnerable to change.73 For example, the current parliamentary push to amend the 
Racial Discrimination Act (1975) (Cth) (RDA) to remove the words ‘insult’ and ‘offend’ 
from Section 18C is argued to encourage and normalise racist behaviour.74 Therefore, 
this highlights the vulnerable nature of statutory protections,75 and initiates a call for a 
more concrete enforcement of socio-economic rights. Having said that, the Northern 
Territory National Emergency Response Act (2007)76 temporarily halted the protections 
under the RDA so as to intervene in Indigenous communities in an attempt to stop 
child sexual abuse.77 This provisional amendment of a statute ultimately allowed for the 
70  Nickel, above n 7.
71  Ibid.
72  Debeljak, above n 14, 42.
73  Ibid. 
74  Alexandra Beech, Indigenous MP Linda Burney Slams Calls For Changes To Race Hate Laws (2016) ABC 
News <http://www.abc.net.au/news/2016-08-31/fi rst-female-indigenous-linda-burneys-passionate-maiden-
speech/7802942>. 
75  Debeljak, above n 14, 42. 
76  Northern Territory National Emergency Response Act 2007 (Cth). 
77  Alastair Nicholson, ‘Human Rights and the Northern Territory Intervention’ (Speech delivered at The John 
Barry Memorial Symposium, University of Melbourne, 11 November 2010)  <http://www.ncca.org.au/fi les/
Natsiec/Alastair_Nicholson_-John_Barry_Mem__speech__3_.pdf>.
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ARBITRATING IN HARMONY: THE EFFECT OF THE 
MODEL LAW ON THE CHOICE OF SEAT OF

ARBITRATION

WYGENE CHONG*
The Model Law on International Commercial Arbitration was designed specifi cally to har-
monise national laws on international arbitration. The United Nations Commission on Inter-
national Trade Law (UNCITRAL) recognised the limitations of the New York Convention and 
sought to create a law that could be applied around the world. This paper examines the 
extent to which the traditionally important choice of seat of arbitration has been diminished 
by the widespread adoption of the Model Law. The focus is whether the Model Law weakens 
the legal relevance of the seat because different seats share the same legal framework. To 
facilitate the examination, the paper selects fi ve areas for detailed analysis: scope, form of the 
agreement, challenging an arbitrator, award annulment and confi dentiality. In analysing these 
topics in three different jurisdictions, Australia, Singapore and Norway, the paper reveals 
that the implementation of the Model Law can differ dramatically. The reasons for this are 
occasionally quite deep, refl ecting national legal culture. The important fi nding is that there 
is a general bias among judges and legislatures towards unique treatment of international 
arbitration, with priority given to party autonomy. The legal importance of the choice of seat 
is thus diminishing over time as national laws converge.

I   INTRODUCTION

The United Nations Commission on International Trade Law (UNCITRAL) has been 
instrumental in the development of global trade.1 Since 1966, its goal has been ‘the pro-
gressive harmonisation and unifi cation of the law of international trade.’2 To achieve this 
goal, the Commission manages a number of multilateral conventions and drafts ‘model 
laws’ to assist Member States in implementing these conventions. If adopted widely, 
these models can be an effective tool for harmonising a body of law globally. This pa-
per examines the infl uence of the Model Law on International Commercial Arbitration3 
(Model Law) on the choice of seat in international arbitration. The use of arbitration 

* Wygene Chong. Juris Doctor Student (The University of Western Australia). All translations from Norwe-
gian to English are by the author. Responsibility for the text lies with this author and all errors are his alone.
1 See, generally, Indira Carr, International Trade Law (Routledge-Cavendish, 4th ed, 2010) xciii-xcvi; United 
Nations, ‘A Guide to UNCITRAL: Basic facts about the United Nations Commission on International Trade 
Law’ (UNCITRAL Secretariat, Vienna International Centre, 2013).
2  Establishment of the United Nations Commission on International Trade Law, GA Res 2205, UN GAOR, 6th 
Comm, 21st sess, 1497th plen mtg, UN Doc A/RES/2205(XXI) (17 December 1966) s I.
3  UNCITRAL Model Law on International Commercial Arbitration, GA Res 40/72, UN GAOR, 6th Comm, 
40th sess, 112th plen mtg, UN Doc A/RES/40/72 (11 December 1985) annex I; GA Res 61/33, UN GAOR, 6th 
Comm, 61st sess, 64th plen mtg, Agenda Item 77, UN Doc A/RES/61/33 (4 December 2006) annex I (UNCI-
TRAL Model Law).
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as a method of dispute resolution is growing globally, evidenced by the plethora of 
scholarly work in this fi eld.4 Given that enforcement of arbitral awards worldwide is the 
central pillar of the New York Convention5 - on which the Model Law elaborates – it has 
become increasingly accepted that harmonised arbitration laws that transcend national 
boundaries are important. One perspective is that the Model Law has harmonised na-
tional laws to the extent that the relevance of the seat of arbitration has been diminished. 
The legal concept of ‘seat’ is distinct from the ‘place’ of arbitration, although the two 
are often the same.6 In simple terms, the seat designates the jurisdiction whose courts 
sh all have supervisory authority over the arbitration, shall be able to set aside the arbitral 
award and whose laws shall have an impact on the law governing the arbitration agree-
ment and the arbitral proceedings.7 The ability to choose the seat is a major advantage 
of arbitration as it allows international parties, amongst other things, to resolve their 
dispute in a neutral alternative country.

Following a discussion of the background to the Model Law, the paper will undertake 
a comparative analysis of its application in three jurisdictions: Australia, Norway and 
Singapore. These capture a diverse range of divides. Australia and Singapore are both 
common law jurisdictions and have adopted the Model Law by inserting it as a sched-
ule to an Act. However, Singapore has not adopted the 2006 amendments to the Model 
Law directly, despite being well known as one of the world’s foremost international 
arbitration centres.8 In contrast with both Australia and Singapore, the Norwegian Vold-
giftsloven [Arbitration Act]9 does not adopt the Model Law verbatim, instead opting to 
incorporate it into domestic law on arbitration. Norway’s implementation of the Model 
Law is less direct, replicating the structure and most of the articles in the Norwegian 

4  See, generally, Alan Redfern et al., Law and Practice of International Commercial Arbitration (Sweet & 
Maxwell, 4th ed, 2004); Margaret Moses, The Principles and Practice of International Commercial Arbitra-
tion (Cambridge University Press, 2008); Simon Greenberg, Christopher Kee and Romesh Weeramantry, 
International Commercial Arbitration: An Asia-Pacifi c Perspective (Cambridge University Press, 2011).
5  Convention for the Recognition and Enforcement of Foreign Arbitral Awards, signed 10 June 1958, [1975] 
ATS 25 (entered into force 7 June 1959) (New York Convention).
6  They were different in, for example, Raguz v Sullivan (2000) 50 NSWLR 236.
7  In a limited fashion, the laws of the seat can also affect the substantive law governing the contract through, 
for example, the public policy exception. See Alistair Henderson, ‘Lex Arbitri, Procedural Law and the Seat 
of Arbitration’ (2014) 26 Singapore Academy of Law Journal 886, 887-8, 902-3.
8  Queen Mary University of London, School of International Arbitration, 2015 International Arbitration 
Survey: Improvements and Innovations in International Arbitration (2015) 11-15.
9  Lov 14 mai 2004 nr. 25 om voldgift (Norway) (“Voldgiftsloven”) [The Arbitration Act].
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language, but with modifi cations to accommodate their own unique legal tradition.10

These variations of Model Law implementation, some more obvious than others, be-
come even more interesting as the paper examines their operation. In doing so, it will 
uncover some of the reasons behind these differences, often refl ecting deep national le-
gal traditions, and cultures more broadly. It will reveal the diminished legal importance 
of the choice of seat of arbitration in some areas of the law while other areas fl ourish as 
examples of stark difference between seats. Importantly, the pro-arbitration bias of both 
the New York Convention and the Model Law continues to infl uence the development 
and interpretation of national laws. The future is therefore bright, at least for those who 
advocate further harmonisation. The growing importance of international commercial 
arbitration, not only as a method of dispute resolution but also as a profi table indus-
try, ensures that States vie for arbitral business using the strength of their legal frame-
work. By adopting international best practice, embodied by the Model Law, countries 
are forging a path towards a convergence of international arbitration laws.11 With this 
convergence, the legal relevance of the seat is diminishing, although its importance in 
providing a neutral, convenient, cost-effective and effi cient venue will remain well into 
the future.

II   CONVENTION, MODEL LAW AND SEAT

The New York Convention has been hailed as ‘the most successful multilateral treaty 
in the area of international trade.’12 Its success is due in great part to the international 
consensus for respecting party autonomy and the ability for parties to enforce arbitral 
awards made in any signatory jurisdiction, under any rules of law to which they agree. 
Together with the requirement for courts to stay judicial proceedings in the presence of 
an arbitration agreement,13 this has created a regime with ‘pro-enforcement’ or ‘pro-ar-
bitration’ bias. That is, a partly transnational legal order that favours upholding arbitra-
tion agreements and enforcing arbitral awards. While its transnational nature has proven 

10  It is often said that the Nordic countries compose a separate legal family, with both civil and common law 
infl uences, although they are classed as civil law States. See Ole Lando, ‘Nordic Countries, a Legal Family? 
A Diagnosis and a Prognosis’ (2001) 1(2) (V) Global Jurist Advances 1.
11  The High Court of Australia commented recently on convergence of commercial law in Paciocco v Austra-
lia and New Zealand Banking Group Limited [2016] HCA 28, [10] (French CJ).
12  Fabien Gélinas, ‘Peeking Through the Form of Uniform Law: International Arbitration Practice and Legal 
Harmonization’ (2010) 27(3) Journal of International Arbitration 317, 322.
13  New York Convention, art II(3).
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challenging to reconcile with long-standing national laws,14 judicial offi cers have gener-
ally risen to the challenge, interpreting laws in the spirit of the New York Convention i.e. 
in favour of party autonomy and against national judicial intervention. 

Reduced national intervention has potential consequences for the parties’ choice of seat 
of arbitration. As aforementioned, the legal seat determines the jurisdiction whose courts 
supervise the arbitration and whose laws infl uence primarily the procedural elements of 
an arbitration. These effects can be quite substantial. A powerful example is the general 
authority that courts at the seat have to set aside an arbitral award.15 Once set aside, an 
award is unlikely to be enforced anywhere else in the world because a primary ground 
for refusal of enforcement is if ‘the award... has been set aside or suspended by a court of 
the country in which, or under the law of which, that award was made.’16 Other examples 
include powers to assist with evidence17 and rules on confi dentiality.18 The less national 
legislatures and courts intervene in the arbitration, the more ‘transnational’ the arbitra-
tion becomes. For instance, if every State shared the same rules on confi dentiality, evi-
dence and annulment of an award, there would be little legal difference between seats. 
The result is a less compelling reason to select a seat purely for its legal framework.

A brief reading of the New York Convention reveals a wide scope for implementation. 
For example, article V(1)(e) refers to the setting aside or suspension of an arbitral award 
by a competent authority, yet does not provide any clarifi cation on the grounds for an-
nulment. There is also no discussion of evidence or confi dentiality. The Convention fails 
to adequately elaborate on issues that are key to the successful initiation, conduct, com-
pletion and execution of an international commercial arbitration. This is understandable 
in light of the diffi culty inherent in obtaining the agreement of so many diverse parties 
to a binding multilateral treaty. Inevitably, the lowest common denominator triumphs.  

UNCITRAL recognised this challenge and responded with a soft law instrument: the 

14  Fabien Gélinas, ‘Peeking Through the Form of Uniform Law: International Arbitration Practice and Legal 
Harmonization’ (2010) 27(3) Journal of International Arbitration 317, 324-330.
15  Voldgiftsloven (Norway) §§ 42-44; International Arbitration Act 2002 (Singapore) s 24, First Sch art 34; 
International Arbitration Act 1974 (Cth) s 19, Sch 2 art 34.
16  UNCITRAL Model Law, art 36(1)(a)(v). It is possible to derogate from this; see, for example, Chromalloy 
Gas Turbine Corp v Arab Republic of Egypt (1996) 939 F Sub 907.
17  Aníbal Sabater, ‘When Arbitration Begins Without a Seat’ (2010) 27(5) Journal of International Arbitra-
tion 443.
18  International Arbitration Act 1974 (Cth) s 23C; Voldgiftsloven (Norway) § 5.
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Model Law. Soft law is treated differently to hard law treaties, as States emphasise their 
non-binding nature and lack of enforceability. Perhaps counter-intuitively, this encour-
ages States to agree to more instructive and expansive measures.19 One explanation 
could be that there is more fl exibility in implementation, something which becomes 
clear on a comparative analysis of different Model Law regimes. ‘Legislation based on 
the Model Law has been adopted in 72 States in a total of 102 jurisdictions’20 to date, 
representing a substantial proportion of global arbitration centres.21 This legislation cuts 
across many divides, be they geographical, cultural, religious or legal. The focus for this 
paper is whether the Model Law bridges legal divisions.

UNCITRAL laid out three central reasons for the Model Law. First, national laws ex-
amined even after the New York Convention were still drafted for domestic arbitration 
and thus guidance on international commercial arbitration was desirable.22 Secondly, 
that there was a ‘need for greater uniformity of national laws on arbitration.’23 Thirdly, 
that there was a division between national laws and common arbitral practice.24 From 
its adoption in 1985, the Model Law has provided a framework that can be readily im-
plemented by member States with little modifi cation. Unlike the New York Convention, 
which is largely restricted to the recognition and enforcement of awards, the Model 
Law covers a broad range of matters including annulment, appointment of arbitrators 
and court assistance in taking evidence. Once implemented,25 it becomes a relatively 
uniform law across all adopting jurisdictions. Judges agree that in interpreting provi-
sions of the Model Law, and their direct equivalents in national law, one approaches 

19  Consider, in a different context, the discussions of soft law versus hard law in the Arctic Council; see, 
generally, Oran Young, ‘Whither the Arctic? Confl ict or Cooperation in the Circumpolar North’ (2009) 45(1) 
Polar Record 73; Hans Hertell, ‘Arctic Melt: The Tipping Point for an Arctic Treaty’ (2008-9) 21 Georgetown 
International Environmental Law Review 565.
20  UNCITRAL, Status of conventions and model laws, UN GAOR, 49th sess, UN Doc A/CN.9/876 (27 June-
15 July 2016) s II(A)(8).
21  Notable absences include England & Wales, France, Sweden and mainland China, all of whom handle a 
substantial arbitration caseload. See statistics in Yong Hu and Xiaowen Xiao, ‘Incorporation of UNCITRAL 
Model Law on International Commercial Arbitration: In Perspective of China’ (2014) 9(1) Frontiers of Law 
in China 82, 84.
22  Fernando Mantilla-Serrano and John Adam, ‘UNCITRAL Model Law: Missed Opportunities for Enhanced 
Uniformity’ (2008) 31(1) University of New South Wales Law Journal 307, referring to UNCITRAL, Note by 
the Secretariat: Further Work in Respect of International Commercial Arbitration, UN GAOR, 12th sess, UN 
Doc A/CN.9/169 (11 May 1979).
23  Ibid 308.
24  Ibid.
25  Even in monist States, the Model Law must be implemented into domestic legislation; it is not a treaty. See 
Pieter Sanders, ‘UNCITRAL’s Model Law on International and Commercial Arbitration: Present Situation 
and Future’ (2005) 21(4) Arbitration International 443, 480.
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the task with an international perspective.26 From a lawyer’s viewpoint, ‘the prospect of 
participating in arbitration with its seat in a ‘Model Law State’ usually augurs a largely 
predictable journey in well-navigated waters.’27 

Despite this positive commentary, the Model Law suffers from defi ciencies. As analysed 
in the next chapter, implementation has not been uniform. This is logical because it is a 
soft law instrument that is optional for States to adopt and for which there are no legal 
consequences for inconsistent implementation. Indeed, it is very likely for this reason 
that countries originally agreed to the breadth of material in the Model Law. Certain 
countries such as Singapore and Australia have adopted the Model Law verbatim while 
others, like Norway, have not. Indeed, Norway and Singapore continue to operate on 
the basis of the 1985 Model Law, without the 2006 amendments. One author predicted 
such an inconsistency in 2005, before the amendments were announced.28 Furthermore, 
even among countries which have implemented the Model Law exactly, there remain 
differences in the implementing legislation. Both Australia and Singapore give effect to 
the Model Law via schedules of a legislative act,29 but have many provisions in the body 
of the act which modify the Model Law. These are necessarily drafted from a national 
perspective, in order to avoid confl ict with national law. Clearly, the Model Law has not 
produced a fully harmonised legal framework on a global scale. Nor has it done nothing 
to the situation that existed immediately before its adoption. Indeed, the effect of the 
Model Law on the choice of seat appears highly dependent on the seat being analysed 
and the curiosities of its legal system and culture.

III   APPLICATION OF THE MODEL LAW

It would be hard to fi nd a jurisdiction which has faithfully implemented the Model Law 
without any addition or modifi cation. All three jurisdictions analysed in this paper have 
implemented the Model Law differently. The degree of implementation of the Model 
Law is not easy to ascertain at face value. Digging deeper, this chapter will analyse the 
way each jurisdiction has implemented the Model Law in the following aspects: scope 

26  Gordian Runoff v Underwriting Members of Lloyd’s Syndicates [2002] NSWSC 1260, [31].
27  Fernando Mantilla-Serrano and John Adam, ‘UNCITRAL Model Law: Missed Opportunities for Enhanced 
Uniformity’ (2008) 31(1) University of New South Wales Law Journal 307, 308. See also Kyle Dickson-Smith, 
‘Arbitration Law Reform: A Paradigm Shift’ (2012) 39(2) Brief 16, 18.
28  Pieter Sanders, ‘UNCITRAL’s Model Law on International and Commercial Arbitration: Present Situation 
and Future’ (2005) 21(4) Arbitration International 443, 480.
29  International Arbitration Act 2002 (Singapore) First Sch; International Arbitration Act 1974 (Cth) Sch 2.
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of application, form of the arbitration agreement, challenging an arbitrator, award an-
nulment and confi dentiality.

A   Scope30

The unaltered Model Law applies to international commercial arbitration which is seat-
ed within the territory of the adopting State, except where the articles deal with the defi -
nition of arbitration agreements, staying proceedings in the face of arbitration, the use 
of interim measures31 or recognition and enforcement.32 These exceptions are primarily 
to give effect to the object of the New York Convention in overcoming national boundar-
ies. That is, a party cannot argue that an award be refused enforcement on the basis that 
the arbitration was not seated in the country in which enforcement is sought. Similarly, 
the provisions regarding the arbitration agreement and interim measures allow national 
courts to extend their jurisdiction to these ‘foreign’ arbitrations in areas crucial to the en-
forcement stage. For example, one cannot enforce an award when there is no arbitration 
agreement.33 The word ‘arbitration’ is itself not defi ned in the Model Law; nor is it de-
fi ned in any comprehensive way in the Norwegian, Australian or Singaporean laws. The 
practitioner is left to consult their trusty textbook for a defi nition.34 However, the Model 
Law does defi ne ‘international’ very extensively, considering any one of the place of 
arbitration, place of performance, subject matter of arbitration and places of business.35 
A similarly wide defi nition appears for ‘commercial’.36 In summary, the scope of the 
Model Law is limited to international commercial arbitrations, but cast wide within that 
fi eld, especially when it comes to the enforcement stage.

Australia mirrors the Model Law approach with slight modifi cations. The Australian 
International Arbitration Act (Cth) gives effect to the 2006 Model Law through section 
16(1). The slight variation as to scope is in Part II of the Act, which implements the New 
York Convention. This Part focusses solely on enforcement of foreign arbitration agree-

30  This paper uses the term ‘scope’ loosely to capture the full range of circumstances under which the Model 
Law will be applicable.
31  Not present in UNCITRAL Model Law (1985).
32  UNCITRAL Model Law, arts 1(1), 1(2).
33  Ibid art 36(1)(a)(1).
34  A particularly comprehensive defi nition can be found in Margaret Moses, The Principles and Practice of 
International Commercial Arbitration (Cambridge University Press, New York, 2008) 1.
35  UNICTRAL Model Law, arts 1(3-5).
36  Ibid art 1(1) (footnote).
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ments and awards, and considers ‘foreign’ as an award made in another country which 
has ratifi ed the New York Convention. 37 The provisions of the Part are nearly identical 
to their equivalents in the Model Law. However, they take precedence over the Model 
Law when an award is both ‘foreign’ (i.e. a Convention award made outside Australia) 
and falls within the scope of the Model Law.38 Thus, to the extent that they confl ict, the 
Model Law applies to awards made in Australia and in non-Convention States, while 
Part II of the Act applies to awards made in Convention States. Furthermore, there is 
the possibility that legislation for domestic arbitration may interfere with the Interna-
tional Arbitration Act if the arbitral proceedings commenced before 6th July 2010 and 
the parties expressly wished to exclude the operation of the Model Law.39 For an Aus-
tralian-trained legal practitioner, all this complexity is a natural product of a federal and 
adversarial legal system. State and Commonwealth laws cover different subject matters 
and laws often vary dramatically from state to state. Australian legal practitioners must 
master this web of laws in order to present the best case possible to the judge in an ad-
versarial court context. The layered regime in the Act is refl ective, at least in part, of the 
general complexity of Australian law. 

The Singaporean International Arbitration Act follows a similar approach. The Model 
Law is adopted in full through section 3(1) of the Act. The catch is that Singapore oper-
ates with the 1985 Model Law. The distinguishing feature from the 2006 version is the 
lack of a comprehensive regime for interim measures. Singapore compromises with sec-
tion 12A of the Act, which allows a court to enforce the majority of interim measures or-
dered by an arbitral tribunal under section 12(1). This applies to all arbitrations, whether 
seated in Singapore or not.40 The Singaporean Act also provides for ‘foreign’ arbitral 
awards in the same fashion as the Australian Act i.e. by enforcing awards made in New 
York Convention States separately to non-Convention or Singapore-seated awards.41 The 

37  International Arbitration Act 1974 (Cth) s 3(1) ‘foreign award’.
38  Ibid s 20.
39  Ibid s 21. See also, Richard Garnett and Luke Nottage, ‘What Law (if any) now applies to International 
Commercial Arbitration in Australia?’ (2012) 35(3) University of New South Wales Law Journal 953. See also 
Simon Davis, ‘The New Commercial Arbitration Act 2012 (WA): 10 Key Changes from the Previous Regime’ 
(2014) 40(10) Brief 29, 30.
40  International Arbitration Act 2002 (Singapore) s 12A(1)(b).
41  Ibid Part III.
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choice of improving the Act through new substantive sections42 as opposed to a straight 
copy of the 2006 Model Law subtly refl ects Singapore’s desire to have the most devel-
oped and dynamic arbitration laws. It allows for more fl exibility and ease of reference. 

42  For commentary on the amendments, see Jonathan Choo, ‘Singapore Amends International Arbitration Act 
Increasing Attractiveness of Singapore as Arbitration Venue’ on Singapore International Arbitration Blog (12 
April 2012) <https://singaporeinternationalarbitration.com/2012/04/12/singapore-amends-international-arbi-
tration-act-increasing-attractiveness-of-singapore-as-arbitration-venue>; Peter Godwin et al., ‘Amendments 
to Singapore’s Arbitration Laws’ (2012) 115 Japan Dispute Avoidance Newsletter <http://www.herbertsmith-
freehills.com/-/media/HS/T-270412-18.pdf>.
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To illustrate, one need only read the interim measures section 12A for most of the ap-
plicable law, instead of reading a Model Law provision on interim measures that is then 
modifi ed by a section earlier in the Act, the relationship between which will probably re-
quire judicial interpretation. Amendments to the Act in 2009 and 2012 further reinforce 
its fl uidity, allowing Singapore to keep abreast of arbitration developments with ease.

The Norwegian approach casts the net even wider. Voldgiftsloven [The Arbitration Act] 
applies to all arbitrations that are seated in Norway, whether or not they are internation-
al,43 including arbitrations required by law. The Act extends to arbitrations which are 
seated outside Norway with regard to three issues: 44 stay of proceedings;45 court-ordered 
interim protection measures; and recognition and enforcement of awards. With the ex-
ception of the arbitration agreement (to be explained below), these issues match those 
which are also extended under article 1(2) of the Model Law. The overlapping concept 
of ‘foreign award’ is not present in Voldgiftsloven; compliance with the Model Law and 
the New York Convention is simultaneous, not concurrent. There is, however, a slight 
catch. In § 2, the Act allows parties to contract out of numerous provisions in the Act. 
For example, they can appoint arbitrators who are not impartial, independent or quali-
fi ed,46 prevent the tribunal from ordering interim measures,47 modify the requirements 
for a statement of claim and defence48 and remove the requirement for reasons in the 
arbitral award.49 There are certainly different perspectives on this plethora of ‘opt-out’ 
provisions. Arguably, they provide greater party autonomy, beyond that which is provid-
ed by the Model Law. However, they also allow parties to diverge from the Model Law 
quite signifi cantly; the impartiality of an arbitrator is, for example, a cornerstone policy. 
That said, opt outs are not unheard of under the Model Law; for example, parties can opt 
out of interim measures.50 The Norwegian opt out of impartiality of an arbitrator is also 
highly unlikely to be the subject of agreement between the parties, with the provision 
more directed at parties severing the qualifi cations requirement (i.e. no qualifi cations 
required). Overall, the Norwegian approach differs dramatically from Singapore and 

43  Voldgiftsloven (Norway) § 1.
44  Ibid.
45  Like the Model Law, this only applies when a party has not made their fi rst statement on the substance of 
the dispute per Voldgiftsloven (Norway) § 7. Applied in A v B [2012] HR 00999, [10]-[14] (Supreme Court 
of Norway).
46  Voldgiftsloven (Norway) § 13.
47  Ibid § 19.
48  Ibid § 25.
49  Ibid § 36.
50  UNCITRAL Model Law, art 17(1).
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Australia by providing a wider default scope of application albeit with greater choice for 
the parties to modify the procedural law of the seat. Therefore, the parties determine the 
scope of Voldgiftloven’s application. In a way, this is an indication of the level of trust 
that Norway places in parties to make fair agreements, which is evidenced by the dearth 
of authoritative Norwegian case law on arbitration agreements.51

B   Form

The Model Law, like the New York Convention, requires the arbitration agreement to be, 
in common law parlance, evidenced in writing.52 In the 1985 Model Law, an exchange 
of letters, means of telecommunications or statements of claim and defence could satisfy 
the writing requirement. The 2006 Model Law simplifi es this defi nition by asserting that 
any record of an agreement to arbitrate will suffi ce, including if it is electronic. It also 
retains the possibility of an exchange of statements of claim and defence. Given that ar-
bitration has such dramatic and partly transnational consequences, it appears reasonable 
to require an agreement to be evidenced in some way. A requirement for the arbitration 
agreement to be written out in full may prove too restrictive by excluding genuine agree-
ment that has been evidenced uniquely, be it the traditional letter or the contemporary 
audio recording.

Australia adopted the 2006 Model Law writing requirement without modifi cation. Due 
to the dual regime in the International Arbitration Act, Australia has had to enact a sep-
arate clarifi cation to the New York Convention. In section 3(1), ‘agreement in writing’ 
refers the reader to the Convention. This is expanded by sections 3(4) and 3(5), which 
enact the 2006 Model Law defi nition for arbitration agreements for Convention States. 
The Model Law itself then applies to non-Convention State agreements and agreements 
for arbitrations seated in Australia.

The Singaporean approach is different in that the New York Convention defi nition is 
retained for Part III on foreign awards. This appears to be an oversight. First, since Sin-
gapore adopted the 1985 Model Law, the provisions relating to writing requirements of 
the 2006 Model Law are implemented separately in section 2A, in the same fashion as 

51  Gunnar Sørlie, Jan Barbo and Atle Skaldebø-Rød, Norway - Law & Practice, Chambers and Partners 
<http://www.chambersandpartners.com/guide/practice-guides/location/265/7796/2027-200>.
52  UNCITRAL Model Law, art 7.
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the interim measures regime discussed earlier. In doing so, section 2A(9) excludes the 
operation of the Model Law writing requirements. That clean enactment is unfortunate-
ly not replicated for Part III on foreign awards,53 which applies a different defi nition that 
matches article II of the New York Convention. This defi nition is less adapted to con-
temporary commercial practice because it would not include, for example, an electronic 
recording. Although it is unlikely a dispute will turn on this precise issue, it would be 
useful for the Act to remove this ambiguity by pointing the Part III defi nition of arbitra-
tion agreement to the main defi nition in section 2A(1). 

However, the biggest divergence from the Model Law is the Norwegian Voldgiftsloven. 
The Act is completely silent on the form of the arbitration agreement. Under Norwegian 
law, an oral arbitration agreement is valid.54 This is so even if another statute specifi cally 
requires written agreement.55 The only requirement is that there actually be agreement 
to arbitrate and that the subject matter be arbitrable under Norwegian law.56 If one’s im-
mediate reaction is that Norway is contravening the New York Convention, let alone the 
Model Law, then that would be inaccurate. The Convention declares that a ‘State shall 
recognise an agreement in writing…’.57 The Norwegian approach is wider than both the 
Convention and the Model Law, and its defi nition of an arbitration agreement as simply 
an agreement to arbitrate, evidenced by anything whatsoever, means that Norway does 
satisfy the Convention requirements. However, the danger is that an award seated in 
Norway, recognised under Voldgiftsloven, will not be enforced by other jurisdictions 
who do have a writing requirement. For example, a foreign award under the Australian 
and Singaporean Acts must be made ‘in pursuance of an arbitration agreement,’58 which 
is defi ned as ‘an agreement in writing.’59 Nonetheless, the acceptance of oral agreements 

53  International Arbitration Act 2002 (Singapore) 27(1) ‘arbitration agreement’.
54  This is not unique. New Zealand, for example, has an express provision for oral agreements. See Simon 
Greenberg, Christopher Kee and Romesh Weeramantry, International Commercial Arbitration: An Asia-Pa-
cifi c Perspective (Cambridge University Press, Melbourne, 2011) 147-150.
55  Høyesterett [The Norwegian Supreme Court] interprets other laws on arbitration in the spirit of the Arbitra-
tion Act, which in turn draws on the pro-arbitration, pro-enforcement bias of the New York Convention. See, 
for example, Schenker v Aseco Container Services [2014] HR 00204, [15]-[19] (Supreme Court of Norway) 
which appears to overrule the previous regime of ‘special carve-outs’ seen in Rusudan Tchkuaseli, Binding 
Third Parties to Maritime Arbitration (Master’s Thesis, University of Oslo, 2013) 25-27. However, an ex-
press exclusion exists per Voldgiftsloven (Norway) § 11, which requires consumer arbitration clauses to be in 
writing in a separate document and signed by both parties.
56  Voldgiftsloven (Norway) § 9.
57  New York Convention, art II(1).
58  International Arbitration Act 1974 (Cth) s 3(1) “foreign award”; International Arbitration Act 2002 (Sin-
gapore) s 27(1) ‘foreign award’.
59  Ibid ‘arbitration agreement’.
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has been attributed to a long tradition stemming back to the Vikings.60 Despite the rule 
ruining an otherwise near harmonious implementation of the Model Law on form, it 
is clear that cultural infl uences can have a material effect on national arbitration laws. 
Moreover, it may point towards a future relaxation of the Model Law itself on form of 
the agreement.

C   Challenging an Arbitrator

The Model Law provides two grounds for challenging an arbitrator.61 These are if cir-
cumstances ‘give rise to justifi able doubts as to his impartiality or independence,’ and if 
the arbitrator ‘does not possess qualifi cations agreed to by the parties.’ Much has been 
written on the fi rst ground, which is undoubtedly one of the most popular methods of 
delaying or preventing enforcement of the award, or annulling the award, to the extent 
that it almost operates as an appeal right.62 For present purposes, the analysis will focus 
on how similarly Australia, Singapore and Norway have implemented the Model Law 
provision in their national legislation. At least from a purely functionalist perspective, 
Singapore and Norway are ideal Model Law States. Singapore relies solely on Model 
Law article 12(2), which was adopted verbatim. Similarly, Norway has translated arti-
cle 12(2) into Norwegian for its Arbitration Act.63 This appears to be the Model Law at 
work, harmonising national legislation to create a uniform transnational law. However, 
Australia’s different approach reveals the complexity inherent in attempts to superim-
pose transnational law onto a domestic system.

Australia supplements the Model Law with a provision clarifying the meaning of article 
12(2). It adopts a test which originated in the United Kingdom,64 that of a ‘real danger 
of bias on the part of the arbitrator in conducting the arbitration.’65 Despite diverging 
from the Model Law, this development in fact aids the arbitration process by reducing 

60  Amund Tørum and Lars Jenssen, Incorporation of arbitration clauses: Norwegian law perspective, Practi-
cal Law Handbook <http://us.practicallaw.com/4-502-1302?q=&qp=&qo=&qe=>.
61  UNCITRAL Model Law, art 12(2).
62  See, generally, Pedro Sousa Uva, ‘A Comparative Refl ection on Challenge of Arbitral Awards through 
the Lens of the Arbitrator’s Duty of Impartiality and Independence’ (2009) 20 The American Review of In-
ternational Arbitration 479. For a wider overview of the fi eld, see Ana Carolina Pinto Couri, Standards of 
Impartiality, Independence and Neutrality for Arbitrators in International Commercial Arbitration (Master’s 
Thesis, University of Toronto 2004).
63  Voldgiftsloven (Norway) § 14(para 2).
64  R v Gough [1993] AC 646, 670.
65  International Arbitration Act 1974 (Cth) s 18A(2).
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the likelihood of successful challenge; a ‘real danger’ is harder to prove than ‘justifi -
able doubts’. Nevertheless, the Australian provision exposes a problem that comparative 
lawyers have known for decades: laws are not uniform even if, when translated, they 
look identical. Law is informed by an endless stream of external factors and merely 
comparing the prima facie similarities and differences between laws does not acknowl-
edge the depth of meaning contained therein.66  In Australia, as in many other countries, 
there is a body of administrative law governing the degree of impartiality required by 
the judiciary and executive administrative decision-makers. In interpreting the provi-
sions of the Model Law, whether modifi ed or not, courts will be inclined to bring in 
national conceptions of bias. Australia’s explanatory section 18A(2) simply makes this 
more obvious by overtly importing that national conception into the international arbi-
tration legislation. 

The Model Law, however, is not the place to deal with harmonising these interpreta-
tions. A single code cannot truly accommodate the entire world’s legal traditions with 
all their fi ne nuances and depth of meaning. All that can be done is to encourage courts 
to view international commercial arbitration uniquely, through transnational eyes, such 
that interpretations will eventually accord with those of other courts around the world. 
Soft law documents such as the International Bar Association Guidelines on Confl icts of 
Interest in International Arbitration (2014)67 are assisting in achieving this objective, to-
gether with provisions directing court attention to the international origin of this fi eld.68 
For present purposes, it is evident that the Model Law does not remove the importance 
of the seat in attempts to challenge an arbitrator.

D   Annulment

The power to set aside an award is arguably the most signifi cant power available to 

66  For an introduction to this area, see, Jaakko Husa, ‘Functional Method in Comparative Law – Much Ado 
About Nothing?’ (2013) 2(1) European Property Law Journal 4.
67  <http://www.ibanet.org>.
68  UNCITRAL Model Law, art 2A; International Arbitration Act 1974 (Cth) s 39(2).
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a supervisory court at the seat of arbitration. In the vast majority of cases,69 once an 
award has been set aside, it will not be enforced by any New York Convention signatory 
on account of article V(e) of the Convention. This is implemented in the Model Law.70 
Indeed, if proceedings for annulment are underway, the Model Law allows a court to 
adjourn a decision on enforcement pending the result of the annulment proceedings.71 
Of course, the effect of the Model Law provisions will depend on the implementing leg-
islation of national jurisdictions and court interpretation.72  There is no prima facie ma-
terial difference between the international arbitration laws of Australia, Singapore and 
Norway with respect to annulment.73 Minor points such as the simplifi ed language used 
in the Norwegian Act74 or its provision for severance of invalid parts of an award at the 
annulment stage,75 do not play a material part in the interpretation of the law. However, 
the Australian and Singaporean Acts both provide a clarifi cation of the term ‘public pol-
icy’ (ordre public), stating that fraud, corruption and a breach of natural justice would be 
against public policy.76 Furthermore, Singapore links non-arbitrability to public policy 
by providing that a dispute not be determined by arbitration if it is contrary to public 
policy to submit that subject matter to arbitration.77 By contrast, Norway relies solely on 
judicial interpretation. This area is most prone to producing national differences because 
interpretation of the words ‘public policy’ determine what policy is to apply.  

In international commercial arbitration theory, there are three classes of public policy: 

69  See, generally, Albert Jan van den Berg, ‘Enforcement of Arbitral Awards Annulled in Russia’ (2010) 27(2) 
Journal of International Arbitration 179. See also, Candidate Number 378, Anerkjennelse og Fullbyrdelse 
av Utenlandske Voldgiftsdommer under New York Konvensjonen av 1958 [Recognition and Enforcement of 
Foreign Arbitral Awards under the 1958 New York Convention] (Master’s Thesis, University of Oslo, 2007) 
46-9.
70  UNCITRAL Model Law, art 36(1)(a)(v).
71  Ibid art 36(2).
72  See, for example, Candidate Number 378, Anerkjennelse og Fullbyrdelse av Utenlandske Voldgiftsdommer 
under New York Konvensjonen av 1958 (Master’s Thesis, University of Oslo, 2007) 45-46.
73  International Arbitration Act 1974 (Cth) Sch 2 art 34; International Arbitration Act 2002 (Singapore) First 
Sch art 34; Voldgiftsloven (Norway) §§ 42-4.
74  Compare Voldgiftsloven (Norway) § 43(para 1)(c) with International Arbitration Act 2002 (Singapore) 
First Sch art 34(2)(a)(3).
75  Voldgiftsloven (Norway) § 43(para 3). Contrast with the narrower approach at enforcement stage for foreign 
awards in International Arbitration Act 1974 (Cth) s 8(6); International Arbitration Act 2002 (Singapore) s 
31(3).
76  International Arbitration Act 1974 (Cth) s 19; International Arbitration Act 2002 (Singapore) s 24. There is 
debate on whether these two provisions are in fact the same, as the Australian provision uses ‘for the avoid-
ance of doubt’ whilst the Singaporean provision uses ‘notwithstanding [the Model Law]’. See Locknie Hsu, 
‘Public Policy Considerations in International Arbitration: Costs and Other Issues. A View from Singapore’ 
(2009) 26(1) Journal of International Arbitration 101, 117-121.
77  International Arbitration Act 2002 (Singapore) s 11(1).
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domestic, international and transnational. A great deal has been written in this fi eld 
which is beyond the scope of this paper.78 In short, States can be classifi ed as adhering 
to a particular class or principle based on their interpretation of the extent of public pol-
icy. Those who adhere to the domestic class refer to public policy as the basic notions 
of morality and justice of the State.79 The international class is narrower, referring to a 
subset of fundamental principles within the domestic class which are so important to 
the international community that national courts ought to protect it.80 Narrower still is 
the transnational class, which is an attempt at harmonising all public policies around the 
world and identifying the most fundamental principles that are common to all.81 As one 
author mentioned, ‘reference to this form [of public policy] is limited… [and] it is yet to 
be applied in a judicial decision”’82 If a nation had managed to divine such common fun-
damental principles and convinced the world of their accuracy, then perhaps application 
of the Model Law would have achieved true, unfettered harmonisation. Unfortunately, 
it remains very much in the theoretical space.

It is generally accepted in Australia, Singapore and Norway that courts should apply 
international public policy. Indeed, this is generally accepted globally.83 After the con-
troversial decision in Re Resort Condominiums International v Bolwell,84 which applied 
a strongly domestic form of public policy, Australian courts have shifted towards the 
international class. In TCL Air Conditioner (Zhongshan) Company Ltd v Castel Elec-
tronics Pty Ltd,85 the Full Court of the Federal Court of Australia rejected a municipal 
conception of the ‘public policy of Queensland’86 in favour of a public policy ‘limited 
to the fundamental principles of justice and morality of the state, recognising the inter-
national dimension of the context.’87 Likewise, Singaporean cases exhibit a tendency 
to construe public policy narrowly, requiring ‘cogent… evidence to substantiate… se-

78  For a summary, see Luke Villiers, ‘Breaking in the ‘Unruly Horse’: The Status of Mandatory Rules of Law 
as a Public Policy Basis for the Non-Enforcement of Arbitral Awards’ (2011) 18 Australian International Law 
Journal 155, 161-163.
79  Ibid 161.
80  Ibid 162.
81  Ibid.
82  Ibid.
83  Simon Greenberg, Christopher Kee and Romesh Weeramantry, International Commercial Arbitration: An 
Asia-Pacifi c Perspective (Cambridge University Press, Melbourne, 2011) 461-462.
84  (1993) 118 ALR 655.
85  (2014) 232 FCR 361.
86  Re Resort Condominiums International v Bolwell (1993) 118 ALR 655, 680.
87  TCL Air Conditioner (Zhongshan) Company Ltd v Castel Electronics Pty Ltd (2014) 232 FCR 361, [76]. 
Applied most recently in Amasya Enterprises Pty Ltd v Asta Developments (Aust) Pty Ltd [2016] VSC 326, 
[31].
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rious allegations.’88 Cases that are more doubtful demand stronger evidence, especially 
if fraud is being alleged, thus continuing to set the bar high for attempts at setting aside 
an award or refusal of enforcement on the basis of public policy in Singapore.89 This 
high threshold is echoed in Norway where, according to a major local law fi rm, ‘the 
enforcement of an arbitral award has never been refused on public policy grounds.’90 It 
follows that public policy for annulment in Norway is also narrowly applied and will 
not be triggered simply because the ‘result of the award is contrary to Norwegian law, 
or considered immoral or unethical in Norway.’91 Instead, as per the Vardø Enforcement 
Court, there must exist ‘extraordinary circumstances’92 for a public policy action to be 
successful. 

To conclude, it is clear that while there is great potential for divergence in the applica-
tion of public policy as a primary ground for annulling an arbitral award, this divergence 
has largely been mitigated by consistently narrow judicial interpretations of the phrase. 
Interestingly, this is an area where close harmonisation has been achieved through ju-
dicial interpretation of the Model Law, even though identical wording of law does not 
generally equate to identical meaning across countries.

E   Confi dentiality

It is appropriate to briefl y consider confi dentiality at the close of this chapter because it 
is a topic upon which the Model Law is silent. This demonstrates that the Model Law 
was never intended to be a comprehensive procedural law covering every eventuality; 
certain issues are left to the parties to decide. However, leaving an issue open to the 
parties also leaves it open to States to legislate upon. In the area of confi dentiality, 
Australia, Singapore and Norway have followed radically different paths. In a nutshell, 
the approaches are confi dentiality by default, non-confi dentiality by default and silence. 
88  Lawrence Boo, ‘Arbitration’ (2013) 14 Singapore Academy of Law Annual Review of Singapore Cases 72, 
93 citing Beijing Sinozonto Mining Investment Co Ltd v Goldenray Consortium (Singapore) Pte Ltd [2014] 
1 SLR 814.
89  Ibid 93-94. For an example of a successful public policy action in Singapore, involving bankruptcy, see 
Petroprod Ltd (in offi cial liquidation in the Cayman Islands and in compulsory liquidation in Singapore) v 
Larsen Oil and Gas Pte Ltd [2010] SGHC 186.
90  Gunnar Sørlie, Jan Barbo and Atle Skaldebø-Rød, Norway - Law & Practice, Chambers and Partners 
<http://www.chambersandpartners.com/guide/practice-guides/location/265/7796/2027-200>. 
91  Ibid.
92  Annette Magnusson, ‘Application of the New York Convention: A Report from Denmark, Finland, Norway 
and Sweden’ (2008) 25(6) Journal of International Arbitration 681, 687. See further discussion of public 
policy at 686.
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Australia provides for the fi rst approach,93 wherein parties are not allowed to disclose 
confi dential information unless, exempli gratia, the parties agree otherwise,94 if it is 
necessary for enforcement95 or if it is required by law.96 Interestingly, the fi nal exemp-
tion includes laws of a foreign country which has a close connection to the arbitration,97 
broadening the effect of the Australian law in requiring disclosure. 

In sharp contrast, the Norwegian Act provides that, 

Hvis ikke partene har avtalt noe annet… er voldgiftsbehandlingen og voldgiftsrettens 
avgjørelser ikke underlagt taushetsplikt.98 [If the parties have not otherwise agreed… 
the arbitral proceedings and arbitral award are not under a duty of confi dentiality]. 

The paragraph goes on to provide that arbitrations are private unless the parties agree 
otherwise,99 providing a clear distinction between privacy (entry of the outsider) and 
confi dentiality (release of information).100 The repetition of ‘unless the parties agree 
otherwise’ illustrates Australia and Norway’s attempts to provide for party autonomy in 
an area not covered by the Model Law, which is refl ective of pro-arbitration bias.

The Singaporean Act provides for the fi nal approach of silence. In fairness, the word 
‘silence’ does not quite capture the nuances of the Singaporean approach to confi denti-
ality. Essentially, Singapore places the greatest emphasis on party autonomy, allowing 
the parties to choose whether or not their arbitration should be confi dential. However, 
certain provisions reveal a tendency towards confi dentiality. For example, if a party 
requests it, any court proceedings related to the arbitration, be they for enforcement, 
annulment, summoning witnesses or gathering evidence, shall be heard ‘otherwise than 
in open court’101 i.e. both privately and confi dentially in that information will not be pub-
lished.102 The procedural rules of the Singapore International Arbitration Centre, which 
handles most international arbitrations seated in Singapore, provide specifi cally that 

93  International Arbitration Act 1974 (Cth) ss 23C(1-2).
94  Ibid s 23D(2).
95  Ibid s 23D(6).
96  Ibid s 23D(9).
97  Ibid s 23D(1)(c).
98  Voldgiftsloven (Norway) § 5 (para 1).
99  Ibid para 2.
100  The author recognises that the precise meaning of these terms may vary between nations, but that level of 
comparative analysis is beyond the scope of this paper.
101  International Arbitration Act 2002 (Singapore) s 22.
102  Ibid s 23(3).



Wygene Chong

100  (2016) 1 Perth International Law Journal 82

arbitrations are confi dential.103 In sum, even though its arbitration law is silent on the is-
sue, giving the impression of total party autonomy, it appears Singapore favours making 
arbitrations confi dential as long as the parties do not agree otherwise. Thus, functionally, 
the three States achieve a similar outcome, but with very different approaches.  

IV   CONCLUDING REMARKS

This brief analysis of the impact of the Model Law on selected topics in three jurisdic-
tions paints a favourable picture for the importance of the choice of seat of arbitration. 
It is true that the importance of the seat is diminished by the harmonising effect of the 
Model Law, especially with regard to scope of application of international arbitration 
legislation, form of arbitration agreements and procedural grounds for annulment of an 
arbitral award. In these areas, while total harmonisation has not been achieved, there 
is little difference between choosing one seat over another. However, it is equally true 
that the Model Law has not been able to oust national variations in other areas, as seen 
particularly in the law on challenging an arbitrator and in the topic of confi dentiality, 
on which the Model Law is silent. This will be a familiar picture for the comparative 
lawyer who has long understood that laws may not be identical even though they look it. 
Underlying the law is a dynamic jungle of infl uences that can vary dramatically between 
jurisdictions. Of note, however, is the fact that the pro-enforcement, pro-arbitration bias 
of both the New York Convention and the Model Law is continuing to infl uence national 
laws, seen in the provisions for party autonomy in confi dentiality, and more dramatical-
ly, in court decisions on the meaning of public policy. This bias is producing common 
outcomes, even if the legislative and judicial approaches are different. Parties must be 
cognisant of the different approaches in order to achieve a similar outcome across ju-
risdictions.  

The future legal importance of the seat is thus in doubt. Over time, through widespread 
adoption of the Model Law, a good dose of pro-arbitration judicial interpretation and 
a competitive international arbitration industry, it is possible that the relevance of the 
choice of seat for purely legal purposes will fade away. That does not mean the seat will 
become unimportant, rather that there will be other reasons for choosing the seat. For 
example, convenient location, effi ciency of the arbitral process, effi ciency of the legal 
system, cost-effectiveness and sophistication of local arbitration rules are all important 

103  Arbitration Rules of the Singapore International Arbitration Centre (5th edn, 2013) R35.
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IS THE THREAT OR USE OF NUCLEAR WEAPONS PERMITTED 
UNDER INTERNATIONAL LAW?:

A CASE NOTE ON THE NUCLEAR WEAPONS
ADVISORY OPINION

MATHEO VINCUILLO*
The Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 
226 is a fundamental case in the history of international law. This case note provides a new 
comer to international law with an understanding of the boundaries of international law and 
the jurisdiction of the International Court of Justice as it considers one of the most diffi cult 
ethical questions of the 20th century. 

I   INTRODUCTION

In Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion)1 (Advisory 
Opinion), the International Court of Justice (ICJ) takes a stand on one of the most burn-
ing legal and political questions of our time: ‘Is the threat or use of nuclear weapons in 
any circumstance permitted under international law?’2 The ICJ addressed this question 
in light of fi rst, the United Nations Charter (Charter) provisions relating to the threat 
or use of force,3 second, specifi c rules in international law,4 and third, the law in armed 
confl ict proper.5 By President Bedjaoui’s casting vote, a majority6 of the ICJ found it 
cannot defi nitively conclude whether the threat or use of nuclear weapons would be law-
ful or unlawful in an extreme circumstance of self-defence, in which the very survival of 
a state would be at stake.7 This essay has two outcomes. First, it explains the majority’s 
conclusion. It contends that the majority’s conclusion was apt and despite some fl aws, 
represents a triumph for the rule of law in international relations. Second, it examines 
the outcomes of the Advisory Opinion to identify the role and limits of international law. 
It asserts that international law maintains order and promotes peace in the international 

* Matheo Vinciullo. Juris Doctor Student (The University of Western Australia). Responsibility for the text 
lies with this author and all errors are his alone.
1 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226.
2  Ibid [10]; Manfred Mohr, ‘Advisory Opinion on the International Court of Justice on the legality of the use 
of nuclear weapons under international law - A few thoughts on its strengths and weaknesses’ (1997) Inter-
national   Review of the Red Cross 316.
3  (Advisory Opinion) [1996] ICJ Rep 226, [37].
4  Ibid [51].
5  Ibid [74].
6  The majority consisted of: President Bedjaoui (Algeria); Ranjeva (Madagascar), Herczegh (Hungary), Shi 
(China), Fleischhauer (Germany), Vereshchetin (Russia) and Ferrari Bravo (Italy) JJ.
7  Ibid, [97].
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community, but is limited by its inability to legislate and enforce. These outcomes are 
demonstrated by fi rst examining the Advisory Opinions’ context, second, the Court’s 
interpretation and application of the law governing the General Assembly’s question, 
and third, the majority’s reasoning on paragraph 2E.

II   BACKGROUND

A   Context

This Government believes that, because of their immense power to cause destruction, 
the death of and injury to human being, the use of nuclear weapons is clearly contrary to 

the spirit of humanity that gives international law its philosophical foundation.8

The international community has questioned the legality of nuclear warfare ever since 
the United States employed the atomic bomb on Japan. Through resolution 49/75K of 
15 December 1994, the United Nations (UN) General Assembly requested an urgent ad-
visory opinion from the ICJ to answer this question.9 The ICJ received a record number 
of written statements on the matter from both states and international organisations.10 
On July 8 1996, the Court gave the Advisory Opinion. They addressed relevant Charter 
provisions, specifi c rules of international law, and the law of armed confl ict proper in 
turn.11 Notably, the Court also considered the unique characteristics of nuclear weapons 
and their effect on the environment; their destructive capacity that can cause untold 
human suffering for generations.12 The Court could not defi nitively answer the question; 
the majority found no suffi cient basis for a defi nitive conclusion as to the legality or 
illegality of using nuclear weapons in an extreme circumstance of self-defence.13 This 
is despite the Court reiterating the clear and justifi ed international concern that state’s 
share over nuclear warfare.14 Importantly, Advisory Opinions rendered by the ICJ are 

8  ‘Written Statement of the Government of Japan’, Legality of the Threat or Use of Nuclear Weapons (Advi-
sory Opinion) [1996] ICJ Pleadings 1, [3].
9  Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226, [10]; Charter of 
the United Nations art 96.
10  Above n 2, 317.
11  Advisory Opinion [1996] ICJ Rep 226, [34].
12  Ibid [27]-[33].
13  Ibid [97], [105]. Notably, paragraph (2)E.
14  Ibid [63]. The Court noted these ‘testify to a growing awareness of the need to liberate the community 
from the dangers resulting from nuclear weapons’; [68]-[73]. The Court noted ‘a clear sign of deep concern 
regarding the problem of nuclear weapons’.
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non-binding on states.15 However, the ICJ’s advisory and contentious (binding) jurisdic-
tions follow identical rules and procedures.16 The legal reasoning within Advisory Opin-
ions are subsequently viewed as the ‘ICJ’s authoritative position’,17 and consequently 
have a persuasive infl uence on international relations.18 Importantly, the ICJ advisory 
jurisdiction does not include law-making; it is a judicial organ of the UN.19 Its purpose 
is not to settle disputes between states, but to offer legal advice to the requesting organs 
and institutes.20 Consequently, its judicial function is limited to ascertaining and inter-
preting relevant law governing the legal question.21

III   THE ADVISORY OPINION

A   Analysis of Charter Provisions

In the Advisory Opinion, the Court fi rst considered Charter provisions article 2(4) and 
article 51. Read conjunctively, article 2(4) and article 51 operate to prohibit a state from 
the threat or use of force unless they act in self-defence.22 The Court noted customary 
international law limits article 51 ‘self-defence’ to necessary and proportionate mea-
sures.23 Further, the Court identifi ed that the Charter does not refer to or prohibit specifi c 
weapons.24 Here, article 2(4) ‘force’ was read to cover all weapon use. States contended 
that the ‘very nature’ of nuclear weapons and high probability of nuclear retaliation 
and ‘devastation’ negates the proportionality condition ever being complied with.25 The 
Court rejected this contention. The Court held that the proportionality principle does not 
in itself prohibit the use of nuclear weapons.26 Further, the Court held it unnecessary to 

15  Charter of the United Nations art 96; Statute of the International Court of Justice art 65. This principle is 
subject to a express provision contained in an international instrument explicitly referring otherwise.
16  Statute of the International Court of Justice art 68; P F Bekker, Commentaries on World Court Decisions 
(Martinus Nijhoff Publishers, 1st ed, 1998) 24.
17  Roberto Ago, ‘Binding Advisory Opinions of the International Court of Justice’ (1991) 85 Australian Jour-
nal of International Law 439, 441.
18  (Advisory Opinion) [1996] ICJ Rep 226, [18].
19  Charter of the United Nations art 92.
20  Statute of the International Court of Justice art 65; M N Shaw, International Law (Cambridge University 
Press, 6th ed, 2008) 1113.
21  (Advisory Opinion) [1996] ICJ Rep 226, [19].
22  Ibid [38]; Hans Blix, Means and Methods of Combat In: International Dimensions of Armed Confl ict (Mar-
tinis Nijhoff Publications, 1st ed, 1988) 144-155.
23  Ibid [41].
24  Ibid [39].
25  Ibid [43]; ‘Written Comments of the Government of the Solomon Islands’, Legality of the Threat or Use of 
Nuclear Weapons (Advisory Opinion) [1996] ICJ Pleadings 44-55, [3.44]-[3.63]
26  Ibid [43].
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quantify possible risks or enquiries into whether types of nuclear weapons exist.27 The 
Court explained that such considerations are that of the state, not the ICJ.28 States such 
as the United States, Russia and the European Union asserted that the use of nuclear 
weapons in the conduct of Art 51 ‘self-defence’ could be lawful.29 The Court did not 
directly answer this question. Instead, the Court unanimously held that use of nuclear 
force contrary to both article 2(4) and article 51 would be unlawful.30 It was also consid-
ered that the possession or a signalled intention to nuclear weapons are in itself unlawful 
threats to use force.31 The Court rejected both propositions.32 The Court unanimously 
concluded that such conduct constitutes an unlawful ‘threat’ only where contrary to 
Charter provisions.33

B   Analysis of the Specifi c Rules of International Law

The Court examined international customary and treaty law as ‘specifi c rules of interna-
tional law’.34 First, the Court noted that no principle or rule of international law makes 
the legality or illegality of the threat or use of weapons dependant on authorisation.35 
Consequently, the Court found that illegality should be formulated in terms of prohibi-
tion. That is, illegality is determined by custom or treaty specifi cally prohibiting the use 
of nuclear weapons. The Court found that no specifi c treaty prohibited nuclear weap-
ons. The Court noted that despite ‘great many negotiations’36 and treaties exclusively 
limiting the ‘possession, deployment and manufacture’37 of nuclear weapons, that none 
specifi cally prohibits their threat or use.38 The Court concluded that this ‘foreshadowed’ 
a future general prohibition but did not constitute one.39 Here, the Court made a contrast 

27  Ibid [44].
28  Ibid [43].
29  Ibid [46]; ‘Written Statement of the Government of the United States of America’, Legality of the Threat or 
Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Pleadings 30, [9]; ‘Written Statement of the Govern-
ment of the Russian Federation’, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] 
ICJ Pleadings 5; ‘Written Statement of the Government of the United Kingdom’, Legality of the Threat or Use 
of Nuclear Weapons (Advisory Opinion) [1996] ICJ Pleadings 36.
30  Ibid [105]. Paragraph (2)A-B.
31  Ibid [47]-[48]. 
32  Ibid [49].
33  Ibid [105]. Paragraph (2)A-B. Emphasis added.
34  Ibid [51].
35  Ibid [52]. Referring to the reasoning in The Case of the S.S “Lotus” (France v. Turkey) (Judgement) [1927] 
P.C.I.J Series A 10.
36  Ibid [58].
37  Ibid [58]. See paragraph for full list of treaties. 
38  Ibid [62].
39  Ibid [57], [76].
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to treaties specifi cally prohibiting bacteriological and chemical weapons.40 The Court 
then found that existing law falls short of establishing a customary rule specifi cally pro-
hibiting the use of nuclear weapons.41 The Court examined post-War practice.42 States 
contended that non-use of nuclear weapons amounted to opinio juris.43 Alternatively, 
it was submitted this non-use was a ‘state’s right’ to practice deterrence.44 The Court 
observed that the international community is divided here. Consequently custom could 
not be established.45 Further, the Court examined annual General Assembly resolutions 
which request Member States to prohibit the use of nuclear weapons.46 The Court noted 
‘a clear sign of deep concern’ and ‘the desire of a very large section of the international 
community to…prohibit the use of nuclear weapons’, but not the existence of a custom-
ary rule.47 The Court held that continuing tensions between nascent opinio juris on the 
one hand, and the strong adherence to the practice of deterrence, on the other, prevent 
the existence of custom.48

C   Analysis of the Law of Armed Confl ict Proper

The Court identifi ed the rules and principles of international humanitarian law (IHL) 
and the principle of neutrality as the law of armed confl ict proper.49 First, the Court ex-
amined IHL.50 The Court noted that the conduct of military operations are governed by 
legal prescriptions.51 Notably, the Court identifi ed two cardinal principles of IHL; states 
are prohibited from using weapons which fi rst, have indiscriminate effects, and second, 
cause unnecessary suffering.52 The Court made reference to weapons that have been 
prohibited through treaty and convention for contravening these principles.53

40  Ibid [73].
41  Ibid [66].
42  Ibid [64]. 
43  Ibid [65]. See: Written Statement of the Government of New Zealand, Legality of the Threat or Use of 
Nuclear Weapons (Advisory Opinion) [1996] ICJ Pleadings 11-12, [45]-[50].
44  Ibid [66]. See: Written Statement of the Government of the United States of America, Legality of the Threat 
or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Pleadings 47.
45  Ibid [67], [73].
46  Ibid [73]. Emphasis added.
47  Ibid [71].
48  Ibid [73].
49  Ibid [34].
50  Ibid [74]-[75].
51  Ibid [77].
52  Ibid [78].
53  Ibid [77]. The Court referred to the Hague Convention IV (1907) and the Geneva Protocol (1925).
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No states asserted that IHL principles should not apply to nuclear weapons, or be doubt-
ed, as they were formulated before nuclear weapons existed.54 The Court clarifi ed this 
notion. The Court noted these fundamental principles are observed by all states; that 
they are ‘intransgressible’ principles of international custom.55 Importantly, the Court 
clarifi ed here that it is not determining the legal character of humanitarian law which 
would apply to the use of nuclear weapons. The General Assembly’s question merely 
raised the question of the applicability of that law in cases of recourse to nuclear weap-
ons and the consequences of that applicability for the legality of recourse to such weap-
ons.56 Further, the Court noted that IHL principles ‘permeate the entire law of armed 
confl ict’.57 Consequently, they apply to nuclear weapon use despite being formulated 
before nuclear weapons existed.58 The Court then examined the principle of neutrality.59 
The principle of neutrality prevents the incursion of belligerent forces into neutral ter-
ritory.60 That is, a use of force must respect the sovereign rights of neutral powers. The 
principle of neutrality was identifi ed as custom and the applicability of the principle to 
nuclear weapons was not disputed.61

The Court then considered two views. First, that nuclear weapons are subject to and 
regulated by the law of armed confl ict does not ipso facto prohibit their use, and second, 
that nuclear weapons are prohibited by law as they could never be compatible with 
the principles and rules of armed confl ict.62 The United Kingdom submitted that the 
applicable armed confl ict principles must be assessed in light of the Charter provisions 
on use of force and not in isolation.63 That is, it must also be considered that a state’s 
use of nuclear weapons may meet the requirements of self-defence. Further, the United 
States advanced a scenario where nuclear warfare could comply with armed confl ict 

54  Ibid [86].
55  Ibid [78]-[79]. The Court made reference to the ‘Martens Clause’ included in The Hague Convention II with 
Respect to the Laws and Customs of War on Land.
56  Ibid [83].
57  Ibid [79].
58  Ibid [83].
59  Ibid [86].
60  Ibid [88]. The Court referenced: ‘Written Statement of the Government of Naruru, Legality of the Threat or 
Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Pleadings 35.
61  Ibid [89].
62  Ibid [91]-[92]; ‘Written Statement of the Government of the United Kingdom, Legality of the Threat or Use 
of Nuclear Weapons (Advisory Opinion) [1996] ICJ Pleadings 40, [3.44].
63  Ibid [91]; ‘Written Statement of the Government of the United Kingdom, Legality of the Threat or Use of 
Nuclear Weapons (Advisory Opinion) [1996] ICJ Pleadings 74, [4.2 (3)].



Is the Th reat or Use of Nuclear Weapons Permitted under International Law?

(2016) 1 Perth International Law Journal 101 107 

principles.64 Alternatively, a majority of state’s asserted that use of nuclear weapons 
was inexorable with armed confl ict principles, the fundamental principle of humanity, 

64  Ibid [91]; ‘Written Statement of the Government of the United States of America, Legality of the Threat or 
Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Pleadings 34, [89]-[90].
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and could escalate into all-out nuclear warfare.65 The Court considered these and found 
it could not make a valid determination on whether use of nuclear weapons could es-
calate into nuclear warfare, be illegal in any circumstance, or whether specifi c types of 
nuclear weapons would or would not contravene armed confl ict principles.66 The Court 
recapped the strict requirements applicable in armed confl ict and noted that nuclear 
weapons ‘seem scarcely reconcilable [with the requirements]’.67 However, the Court 
could not defi nitively conclude if the use of nuclear weapons would contravene those 
requirements in any circumstance, notably, in an extreme circumstance of self-defence, 
in which a state’s very survival would be at stake.68 Importantly, the Court emphasised 
the fundamental right of every state to survival, the right to self-defence, and the policy 
of deterrence.69

D   Obligation to Disarm

The Court concluded its Advisory Opinion by stating that states have an obligation to 
achieve nuclear disarmament.70 The Court examined Article VI of the Treaty on the 
Non-Proliferation of Nuclear Weapons, and subsequent conventions reaffi rming it.71 
The Court held that the vast majority of the international community has a two-fold 
obligation; to pursue in good faith, and bring to a conclusion, negotiations leading to 
nuclear disarmament.72 The Court viewed this objective as of ‘vital importance to the 
whole of the international community today’.73

IV   THE MAJORITY’S CONCLUSION

65  Ibid [92]. See: ‘Written Statement of the Government of the Japan, Legality of the Threat or Use of Nuclear 
Weapons (Advisory Opinion) [1996] ICJ Pleadings 1, [3]. The majority of written statements included a state-
ment to this effect on the unique characteristics of nuclear weapons.
66  Ibid [94]-[95].
67  Ibid [95].
68  Ibid [96].
69  Ibid.
70  Ibid [103].
71  Ibid [99]; Treaty on the Non-Proliferation of Nuclear Weapons art VI.
72  Ibid [100].
73  Ibid [103].
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Following this analysis, a slim majority74 of the Court made two declarations in para-
graph 2E. First, nuclear weapons are ‘generally’ contrary to the rules of international 
law applicable in armed confl ict (fi rst limb).75 Second, the legality or illegality of the 
use or threat of nuclear weapons in an extreme circumstance of self-defence was unable 
to be determined (second limb).76 These conclusions are understandably controversial. 
The crux of the majority’s declarations and separate opinions explain this conclusion by 
reference to fi rst, the incomplete and exacting state of the law, second, the dichotomy 
created by fundamental international law principles, and third, restrictions on the ICJ’s 
advisory jurisdiction.77  Further, the composition of the ICJ and the notion of realpolitik 
also infl uenced this conclusion.

A   State of the Law

The solution arrived at in this Advisory Opinion frankly states the legal reality, while 
faithfully expressing and refl ecting the hope shared by all, peoples and States alike, that 
nuclear disarmament will always remain the ultimate goal of all action in the fi eld of 
nuclear weapons.78

The basis of international law obligation rests upon the fundamental principles of sover-
eignty and consent.79 Rules must be accepted by the state concerned, by treaty or other-
wise, before any obligation can be imposed; restrictions upon the independence of states 
cannot be presumed.80 This was confi rmed by the Permanent Court in the Lotus case81 
where it was held that ‘international law leaves to states a wide measure of discretion 
which is only limited by prohibitive rules’.82 

The Court reiterated the ‘principle of prohibition’ reasoning in Advisory Opinion.83 De-

74  The majority consisted of: President Bedjaoui (Algeria); Ranjeva (Madagascar), Herczegh (Hungary), Shi 
(China), Fleischhauer (Germany), Vereshchetin (Russia) and Ferrari Bravo (Italy) JJ.
75  Ibid [105]. Paragraph 2(E).
76  Ibid [105]. Paragraph 2(E).
77  P F Bekker, Commentaries on World Court Decisions (Martinus Nijhoff Publishers, 1st ed, 1998) 241; L 
Chazournes, International Law, the International Court of Justice and Nuclear Weapons (Cambridge Univer-
sity Press, 1st ed, 1999). 
78  ‘Declaration of President Bedjaoui’ Advisory Opinion [1996] ICJ Rep 226, [24].
79  M Shaw, International Law (Cambridge University Press, 6th ed, 2012) 23, 41, 63; The Case of the S.S 
“Lotus” (France v. Turkey) (Judgement) [1927] P.C.I.J Series A 10, 18.
80  Ibid 21, 31.
81  [1927] P.C.I.J Series A 10
82  Ibid 21, 23.
83  Advisory Opinion [1996] ICJ Rep 226, [53].
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spite this, the majority found the law incomplete. The majority made a clear distinction 
between what was, and wasn’t clear in the current state of the law. It was clear that 
Charter provisions, and the rules and principles of international law applicable to armed 
confl ict applied to the use or threat of nuclear weapons.84 It was clear that the sovereign 
right to self defence and the principles of international humanitarian law were exacting; 
that they applied in all circumstances.85 It was clear that the state of the law, both treaty 
and custom, did not expressly prohibit the use of nuclear weapons.86 However, it was 
also clear that the unique characteristics of nuclear weapons ‘challenge’ the very rules 
of humanitarian law, and are ‘scarcely reconcilable’.87 Importantly, due to the exacting 
nature of humanitarian law, the threat or use of arms that violate those principles are 
inherently illegal, despite the absence of an explicit prohibition in treaty law.88 What was 
not clear was whether a state’s fundamental right to survival, and thus its right to resort 
to self-defence in accordance with Article 51 of the Charter, made the use of nuclear 
weapons legal.89 Importantly, due to the exacting nature of the Charter, the fact that use 
of nuclear arms would generally violate the principles of necessity or proportionality did 
not deprive a state of that right in ‘extreme circumstances’, in which the very survival 
of a state is in question.90 Further, President Bedjaoui could not ignore that states have 
invoked a doctrine of deterrence and reserved the right to use those weapons in the ex-
ercise of the right to self-defence against an armed attack.91

In dissent, Judge Shahabudden noted that if international law had nothing to say on the 
legality of the use of nuclear weapons, this necessarily means either that international 
law does not include a rule prohibiting such use and absent such a prohibitory rule, 
states have a right to use nuclear weapons; or, alternatively, that international law does 
not include a rule authorising such use and absent such authorisation, states do not have 
a right to use nuclear weapons.92 The questions was asked: why did the majority draw 
conclusion 2E from its fi ndings as to the absence of a prohibiting or authorising rule?

84  ‘Declaration of President Bedjaoui’ Advisory Opinion [1996] ICJ Rep 226, [21]; ‘Declaration of Judge 
Herczegh’ Advisory Opinion [1996] ICJ Rep 226, 275-276; ‘Declaration of Judge Vereschcetin Advisory 
Opinion [1996] ICJ Rep 226, 280.
85  Ibid [19]. See also ‘Declaration of Judge Ferrari Bravo’ Advisory Opinion [1996] ICJ Rep 226, 61.
86  ‘Declaration of Judge Ferrari Bravo’ Advisory Opinion [1996] ICJ Rep 266, 284
87  Advisory Opinion [1996] ICJ Rep 226, [95].
88  Advisory Opinion [1996] ICJ Rep 226, [83]. 
89  ‘Separate Opinion of Judge Fleischhauer’ Advisory Opinion [1996] ICJ Rep 226, 305-307. 
90  Ibid 309. See also: ‘Declaration of President Bedjaoui’ Advisory Opinion [1996] ICJ Rep 226, [19]
91  ‘Declaration of President Bedjaoui’ Advisory Opinion [1996] ICJ Rep 226, [22]. See also: ‘Declaration of 
Judge Ferrari Bravo Advisory Opinion [1996] ICJ Rep 226, 284.
92  ‘Dissenting opinion of Judge Shahabudden’ Advisory Opinion ICJ Rep 226, [1]-[2].



Is the Th reat or Use of Nuclear Weapons Permitted under International Law?

(2016) 1 Perth International Law Journal 101 111 

President Bedjaoui explained the Charter provisions on the use of force or the law 
the applicable in armed confl ict in isolation.93 To follow this would have ignored the 
Court’s ‘imperative’ to consider the destructive capacity of nuclear weapons to cause 
untold human suffering to generations to come. Further, the President contended that 
explicitly authorising or prohibiting the use of nuclear weapons would not accurate-
ly describe the state of the law in relation to the characteristics of nuclear weapons.94 
Interestingly, in doing so the majority made a distinction from the ruling in the Lotus 
decision. Consequently, the majority reached the view that the current state of the law 
was at a crossroads. While ‘generally’ incompatible with humanitarian principles, the 
law neither explicitly authorised or prohibited the use or threat of nuclear weapons in 
an extreme circumstance of self defence. The conclusion stated the legal reality. This 
diffi culty to conclude lay in the reconciliation of the 50-year old practice of deterrence 
through nuclear weapons, on the one hand, with the principles of international human-
itarian law and the law relating to the threat or use of force and the inherent right of 
self-defence, on the other.95 Within the latter category, a further dichotomy exists. This 
will be discussed further.

B   Dichotomy of Rights

 The principles and rules of the humanitarian law and the other principles of law applica-
ble in armed confl ict, such as the principle of neutrality on the one side and the inherent 
right of self-defence on the other, which are through the very existence of the nuclear 
weapon in sharp opposition to each other, are all principles and rules of law. None of 
these principles and rules is above the law, they are of equal rank in law and they can be 
altered by law.96

In Advisory Opinion, President Bedjaoui explained that it would be ‘quite foolhardy 
unhesitatingly’ to set the survival of a state above the rules and principles of human-
itarian law, or vice versa.97  Put simply, to conclude defi nitely would have meant that 
the law applicable in armed confl ict, in particular humanitarian law, which are ‘overrid-
ing considerations of humanity’, was given precedence over the fundamental right of 

93  ‘Declaration of President Bedjaoui’ Advisory Opinion [1996] ICJ Rep 226, [2]-[5].
94  Ibid [13].
95  P F Bekker, Commentaries on World Court Decisions (Martinus Nijhoff Publishers, 1st ed, 1998) 240.
96  ‘Declaration of Judge Fleischhauer’ Advisory Opinion ICJ Rep 226, [5].
97  ‘Declaration of President Bedjaoui’ Advisory Opinion ICJ Rep 226, [22].
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self-defence, which every state possesses as a matter of sovereign equality, as preserved 
in Article 51 of the Charter. The inherent contradiction of terms in doing so is clear. 

Judge Fleischhauer pointed out that the conclusion refl ects a terrible dilemma confront-
ing international law; that while each rule or principle is justiciable, there is no rule in 
international law according to which one of the confl icting principles would prevail over 
the other.98 The Judge explained his majority conclusion with a scenario: ‘A basic right 
would be severely curtailed if for a state, victim of an attack with weapons constituting 
a deadly menace for its survival, nuclear weapons were totally ruled out as an ultimate 
legal option in self defence’.99 Further, the majority could not legalise nuclear weapons 
in a state of self-defence because their very nature confl icts with humanitarian princi-
ples; it would be to choose one principle for another.100

In dissent, Judge Weeramantry strongly asserted that a dichotomy did not exist. The 
Judge found that a ‘convincing, clear and categorical’ ruling could have been made in 
favour of humanitarian principles.101 This opinion (and absence of opinion on the funda-
mental right of state sovereignty) is represented in almost all the dissenting judgements 
and understandably, the majority of the international community.102 However, the major-
ity reasoning suggests that such a fi nding could not be made; a fi nding that amounted to 
an explicit approval or denial of one principle would not have been a correct statement 
of the law.

In dissent, Vice-President Schwebel also criticised this reasoning and the Court for not 
making an opinion. Both similarly and in the alternative, the Vice-President asserted 
the supreme interests of the state were not adequately considered.103 The Vice-President 
argued that there is suffi cient evidence to suggest that the use of nuclear weapons is 
legal in an extreme circumstance of self-defence.104 This argument, and that of Judge 
Weeramantry is circular. The majority did not, and could not decide on the hierarchy of 
fundamental principles. Underlining the incomplete state of the law and the dichotomy 

98  ‘Declaration of Judge Fleischhauer’ Advisory Opinion ICJ Rep 226, [1].
99  Ibid [3].
100  Ibid [1]-[7]. See also: ‘Declaration of President Bedjaoui’ Advisory Opinion ICJ Rep 226, [21]-[22].
101  ‘Dissenting opinion of Judge Weeramantry’ Advisory Opinion ICJ Rep 226, [332].
102  ‘Dissenting opinion of Judge Shahabudden’ Advisory Opinion ICJ Rep 226, 376; ‘Dissenting opinion 
of Judge Koroma’ Advisory Opinion ICJ Rep 226, 335; L Chazournes, International Law, the International 
Court of Justice and Nuclear Weapons (Cambridge University Press, 1st ed, 1999), 13.
103  ‘Dissenting opinion of Vice President Schwebel’ Advisory Opinion ICJ Rep 226, 323.
104  Ibid 323-325
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issue is the advisory capacity of the ICJ; the legislative and judicial restraints placed on 
the Court. This will be discussed further. 

C   Advisory Jurisdiction

It is not the role of the judge to take the place of the legislator…the international com-
munity has made considerable progress towards the prohibition of nuclear weapons. 
But this process has not been completed, and the Court must limit itself to recording the 
state of the law without being able to substitute its assessment for the will of sovereign 
states.105

The ICJ, in both its contentious and advisory jurisdiction, provides a means by which 
the law is authoritatively stated; it determines international law applicable to a dispute 
or question.106 The majority reasons this was performed to its fullest extent. The ma-
jority did not reach a defi nitive conclusion because it could not fi rst, legislate for what 
the state’s have not done, and second, conclude on circumstantial law.107 Further, as 
aforementioned, the Court was also unable to determine a framework for assessing the 
hierarchy and interaction of fundamental rights. 

First, the majority could not speak to assertions that the existing treaties and practices 
were evidence of customary law prohibiting nuclear weapons. The majority referred 
extensively to weapons banned by international humanitarian law standards explicitly 
in treaties and conventions.108 The majority then noted although specifi c and special 
restrictions on nuclear weapons had been established by way of international treaties, 
no prohibition exists. Judge Vereschcetin reasoned that these ‘undoubtedly point to the 
course of action chosen by the international community as most appropriate for the total 
prohibition on the use and eventual elimination of weapons of mass destructions’.109 
Further, President Bedjaoui explained that the majority stated the law ‘as it is, seeking 
neither to denigrate nor embellish it’;110 they sought to avoid any temptation to create 
new law.  

The Court was undeniably tempted. The Court heard countless accounts and submis-
105  ‘Separate opinion of Judge Guillaume’ Advisory Opinion ICJ Rep 226, [14].
106  Leo Gross, ‘Review of the Role of the International Court of Justice’ (1972) 66 The American Journal of 
International Law 479, 481-482.
107  Above n 102, 54; Above n 77, 1-3, 9-11.
108  ‘Declaration of Judge Shi’ Advisory Opinion ICJ Rep 226, 277.
109  ‘Declaration of Judge Vereschcetin’ Advisory Opinion ICJ Rep 226, 280.
110  ‘Declaration of President Bedjaoui’ Advisory Opinion ICJ Rep 226, [7].
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sions from states, International Organizations and persons as to how or how-not nuclear 
warfare could satisfy the conditions of self-defence, or be at variance with the princi-
ples of humanitarian law. Further, the Court heard compelling accounts in relation to 
environmental considerations and human rights.111 The majority reasoned that to hear 
and apply these ‘submissions’ to assessments of proportionality, further than a general 
consideration of the unique characteristics of nuclear weapons, was outside of the ICJ’s 
advisory jurisdiction.112 Understandably, this would hold states to circumstances that 
fi rst, have not existed, and second, they have not consented to. Judge Ferraro Bravo held 
this ‘would fl y in the face of the principles undermining international law’.113 Further, 
Judge Guilaume reasoned that the ICJ ‘cannot hold international law to these facts [that 
have not occurred], and hopes it never will.114 

The majority consequently found that the applicable law at hand did not and could not 
answer the General Assembly’s question. Judge Vereshchetin aptly noted that ‘where 
the Court fi nds a lacuna in the law or fi nds the law to be imperfect, it ought merely to 
state this without trying to fi ll the lacuna or improve the law by way of judicial legisla-
tion’.115 Understandably, this outcome is disappointing when contrasted to a municipal 
Court system. However, what is defi nitive is that there is no applicable law prohibiting 
or authorising the use of nuclear weapons, and no law solving the dichotomy of funda-
mental legal principles. Consequently, as Judge Vereshchetin reasoned, the Court cannot 
be blamed for indecisiveness or evasiveness where international law, upon which it is 
called to pronounce, is itself inconclusive.116

D   Other Considerations

The Advisory Opinion is a matter of high political salience. Understandably, the General 
Assembly’s question led the Court into territory riddled with legal and moral diffi cul-
ties. As Vice-President Schwebel stated in the opening words of his dissenting opinion, 

111  Advisory Opinion ICJ Rep 226, [27]-[33]. See also: ‘Written Statement of the Government of New Zea-
land’, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Pleadings 1, [73], 
[101].
112  Above n 77, 241. See also: ‘Declaration of President Bedjaoui’ Advisory Opinion ICJ Rep 226, [14]; ‘Sep-
arate Opinion of  Judge Ranjeva’ Advisory Opinion ICJ Rep 226.
113  ‘Declaration of Judge Ferraro Bravo’ Advisory Opinion ICJ Rep 226, 285. 
114  ‘Separate Opinion of Judge Ranjeva’ Advisory Opinion ICJ Rep 226, 304
115  ‘Declaration of Judge Vereshchetin’ Advisory Opinion ICJ Rep 226, 280.
116  Ibid 280.
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‘more than any case in the history of the Court, this proceeding presents a titanic tension 
between state practice and legal principle.’117 The majority’s evident struggle with these 
concepts also underline some of their reasons for deciding in favour of conclusion 2E. 
Judge Ranjeva, despite disagreeing with the second limb of paragraph 2E, voted in the 
majority as he did not ‘want to send a positive message to nuclear states’.118 Likewise, 
Judge Ferrari Bravo voted in the majority ultimately because this answer may increase 
the likelihood of resolving a deadlock’.119 Further, Judge Ranjeva reasoned that this 
‘indecision has more to do with diplomatic, technical or political expendicy than with 
juridical considerations’.120 Judge Vereschcetin also explained that - despite agreeing 
with the majority reasoning (aforementioned), that indecisiveness was the only choice; 
a green light to use nuclear weapons would have lead to terror and worry whereas a red 
light would be a substantial blow to the principles of international law.121 These argu-
ments represent the majority’s - at sometimes blatant, desire to both rid the international 
community from nuclear weapons, and to international stability. It also represents that 
there can never be a complete separation between international law and policy. The ICJ, 
which must represent the main forms of civilisation and the principal legal systems of 
the world, was perhaps unsurprisingly, not excused from this.122 

V   BROADER IMPLICATIONS

The Advisory Opinion emphasises international law’s primary role in resolving disputes 
between states, and promoting peace and stability in the international community. Fur-
ther, it marks the rise of modern developments in international law: international organ-
isation and globalisation, and how that role is expanding. The Advisory Opinion also 
highlights the inherent weaknesses in the legal system; namely, the lack of an effi cient 
system of enforcement and inability to legislate. 

A   Dispute Resolution

The Advisory Opinion demonstrates that international law plays a primary role in dis-

117  ‘Dissenting Opinion of Vice-President Schwebel’ Advisory Opinion ICJ Rep 226, [1]
118  ‘Separate Opinion of Judge Ranjeva’ Advisory Opinion ICJ Rep 226, 304.
119  ‘Declaration of  Judge Ferrari Bravo’ Advisory Opinion ICJ Rep 226, 282.
120  ‘Separate Opinion of Judge Ranjeva’ Advisory Opinion ICJ Rep 226, 295.
121  ‘Declaration of Judge Vereshchetin’ Advisory Opinion ICJ Rep 226, [281]. Further, Judge Vereshchetin  
stated that not defi nitively concluding may prove useful as ‘a guide to action’. ‘Declaration of President Bed-
jaoui Advisory Opinion ICJ Rep 226, [13].
122  Statute of the International Court of Justice art 9.
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pute resolution. In the sphere of confl ict prevention and dispute resolution, the rule of 
law operates to prevent, manage and resolve disputes.123 Importantly, the rule of law 
provides a vocabulary or a language spoken by all members of international community 
at The Hague. When states are involved in a disagreement, recourse to one set of laws 
that are adequately known, clear and accessible, and applied equally to all, is paramount. 

Despite state’s having confl icting interpretations over the legality of nuclear weapons, 
there was a common frame of reference between all that assisted the process; each state 
was aware of how another could develop an argument. Consequently, this common lan-
guage facilitated a factor of communication amongst dispute over nuclear legality. This 
is vital since misunderstandings occur so easily, particularly at the international stage, 
and often with tragic consequences.124

The Advisory Opinion arguably also demonstrates that international law role played a 
role in reducing tensions surrounding nuclear weaponry. The General Assembly’s ques-
tion was one of high political salience; tensions had been burning since it’s employment 
during WW2. The ICJ’s advisory jurisdiction allowed interested parties to give unprej-
udiced and non-directed statements, to a neutral party, on what they believe regarding 
the legality of a legal question. Although the outcome wasn’t entirely satisfactory, the 
process subsidised the tensions surrounding the issue. Joseph Rotblat, who’s research on 
nuclear fi ssion was referenced extensively in the opinion, commented likewise: 

In my opinion, every move is important. The worst enemy is to keep it off the agenda. 
To keep people from talking about it. To make people forget about the issue. To draw 
people to false conclusions and to drive unneeded tensions surrounding an already tense 
issue...Therefore, every action to put it on the agenda, whatever the outcome might 
be, is ultimately good because people will continue to talk about it, instead of fi ghting 
about it.125

Further,  the role international law has in dispute resolution was reinforced by the Court’s 

123  President Peter Tomka, ‘The Rule of Law and the Role of the International Court of Justice in World 
Affairs’ (Paper presented at the Inaugural Hilding Eek Memorial Lecture, the Stockholm Centre for Interna-
tional Law and Justice, 2 December 2013) 2.
124  Above n 79, 1013.
125  J Rotblat and D Ikeda, A Quest for Global Peace: Rotblat and Ikeda on War, Ethics and the Nuclear Threat 
(I.B.Tauris, 1st ed, 2006) 94.
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emphasis on good-faith and hard-stance on negotiations. The Court noted the reference 
in article VI of the Treaty on the Non-Proliferation of Nuclear Weapons to ‘pursue nego-
tiations in good faith..relating to nuclear disarmament’.126 The Court then declared that 
the legal import of that obligation goes beyond a ‘mere obligation’; this is an obligation 
to achieve a precise result by adopting the pursuit of negotiations on the matter in good 
faith’.127 The Court then unanimously concluded on this point in paragraph 2F, clearly 
demonstrating the importance international law plays in dispute resolution. However, 
the Court’s very emphasis on negotiation highlights a primary weakness in international 
law. The Court has been unable to enforce this ‘obligation to achieve a precise result’.128 
The nature of the advisory opinion is not binding on parties and even if it was, an ef-
fi cient and effective means of security enforcement are not realistically available.129 
Today, the proliferation of nuclear fi repower has still not been brought under control; the 
United States itself has over 4800 nuclear weapons.130 Arguably, the Security Council of 
the UN is unlikely to alter this. Further, the Advisory Opinion demonstrated and clarifi ed 
that every international situation is not capable of being determined as a matter of law. 
Consequently, the role of international law is resolving legal disputes is not endless.131 
However, the opinion is clearly a ‘hard-case’ and represents an outlier of international 
laws capabilities.

B   Peace and Stability

International law has always considered its fundamental purpose to be the maintenance 
of peace.132 The Advisory Opinion, although limited by not having binding precedent, 
is an instrument of preventive diplomacy with peace-keeping virtues. Advisory opin-
ions contribute to the elucidation and development of international law.133 The Court’s 
jurisprudence is subsequently an essential element in developing a climate of respect 
for the peaceful legal order within the framework of which states should conduct their 

126  Advisory Opinion ICJ Rep 226, [98].
127  Ibid [99], [105]. Paragraph 2(F).
128  Ibid [105]. Paragraph 2(F).
129  Above n 77, 23; G.G Fitzmaurice, ‘The Foundations of The Authority of International Law and The Prob-
lem of Enforcement’ (1956) 19 The Modern Law Review 1, 3. Note: the article generally discusses the limits 
associated with international law enforcement.
130  PJ Garrity, SA Maaranen, Nuclear Weapons in the Changing World: Perspectives from Europe, Asia, and 
North America (Springer Science & Business Media, 1st ed, 2012) 18.
131  Above n 79, 99. Shaw stated that every situation is capable of being determined as a matter of law with 
enough time.
132  Above n 77, 3.
133  Above n 79, 1108-1110.  
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international relations.134 Here, the Advisory Opinion’s density and coverage of the law 
applicable to armed confl ict symbolises a body of judge made law similar to common 
law countries. By disposing of substantive issues, the boundaries, limits and freedoms 
of states regarding nuclear weapons are adequately made known, clear and accessible.135 
Despite the Court not concluding on paragraph 2E, a positive message was sent to the 
international community regarding the low tolerance the Court had for the use or threat 
of nuclear weapons. Consequently, advisory opinions and international law generally 
strengthen the peaceful relations between states.

C   Broader Observations

The Advisory Opinion demonstrates that the role of international law has expanded to 
include a broader range of topics. The Court considered the legality or illegality of 
nuclear weapons in light of specialised problems of contemporary society; notably 
environmental considerations, the unique characteristics of weapons, and the protec-
tion of human rights more generally.136 The role of international law has consequently 
broadened from dealing exclusively with issues relating to the territory or jurisdiction 
of states.137 Importantly, a record number of states, non-government organisations, and 
individuals around the world made statements to the ICJ regarding the legality or il-
legality of nuclear weapons.138 This in itself demonstrates both the credibility being 
afforded to the role of international law, and that the role has extended to facilitating the 
achievement of common interests that cannot be achieved by individual action. Further, 
the Advisory Opinion demonstrated the reality and importance of international organi-
sations in international law. Not only did international organisations, such as the WHO, 
present statements to the Court, they instigated the proceedings initially (General As-
sembly).139 While states remain the primary subjects of international law, international 
organisations are becoming more important, and a principal player in world-affairs.140

134  Above n 77, ix-x (foreword).
135  Above n 123, 2.
136  Advisory Opinion ICJ Rep 226, [29]-[35].
137  Above n 79, 48.
138  Above n 2, 316.
139  Advisory Opinion ICJ Rep 226, [4]. 
140  M Finnemore and M Barnett, Rules for the World: International Organizations in Global Politics (Cornell 
University Press, 1st ed, 2004) 2-4; Especially see: ‘Declaration of President Bedjaoui’ Advisory Opinion ICJ 
Rep 226, [13].
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Phillip Bobbit asserts that the Advisory Opinion challenges the ‘nation-state’ system 
and highlights the rise of globalisation.141 This assertion lies on the Courts emphasis 
‘that at the heart of rules concerning humanitarian law lies the overriding consideration 
of humanity’. Further, the Court also noted that ‘respect for the environment goes to 
assessing whether an action is in conformity with the principles of necessity and pro-
portionality’, and thus, in accordance with the right of self-defence.142 These statements 
challenge a state’s sovereign right to independence. This suggests that the future of 
international law has a broader role in regulating the law of armed confl ict, independent 
of national regulation.

D   Limits

The Advisory Opinion exemplifi es the fact that, ‘no legal system can be better than the 
society is serves’.143 International law has no role in compulsion; it can recommend but 
it cannot compel states to change. Jurisdiction to its courts are ipso facto consent-driven, 
it’s advisory jurisdiction is non-binding.144 Further, it’s lack of legislative capabilities 
- which partially lead to the lacuna fi nding in Advisory Opinion, demonstrate that inter-
national ‘law’ is state driven and inherently limited by political will.145 Importantly, it’s 
subjects - the international community, think this should not change.146 The nature of 
international laws ‘limitations’ are exemplifi ed only when contrasting the role of inter-
national law, say through its Court system, to that of municipal law. The ICJ does not sit, 
as the High Court does for Australia, as the fi nal arbiter of the international legal system. 
And it should not. The Advisory Opinion illustrates that international law’s lawmaking 
and law applying institutions are too diffuse and variegated to submit to hierarchical 
rules.147 The reality is that international law role in world affairs is symbiotic; without 
the law, nothing could happen, but the law alone is not going to produce it.148 That is, 

141  Above n 79,  48 citing P Bobbit, The Shield of Achilles: War, Peace and the Course of History (Penguin 
Group, 1st ed, 2002).
142  Advisory Opinion ICJ Rep 226, [30].
143  Judge Sir Christopher Greenwood, ‘Can International Law Change the World?’ (Speech delivered at the 
Old Theatre, London School of Economics and Political Science, 18 February 2009) <https://www.youtube.
com/watch?v=gH8yIqcG13c>.
144  Above n 77, 13; Statute of the International Court of Justice art 65-68.
145  Above n 143.
146  Ibid.
147  Above n 77, x (foreword). 
148  Above n 143.
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WHY FREEDOM ISN’T FREE

NANCY ZHANG*
On 11 September 2011, the world changed forever; it was an event that will never be forgot-
ten. Many nations have employed numerous counter-terrorism techniques to protect their 
people, especially the United States of America where the attacks occurred. It goes without 
saying that the terrorists were cruel and heartless on that day; however, there is a question of 
whether that justifi es some counter-terrorism techniques that breach human rights. This essay 
explores some of those techniques in light of important human rights, the rule of law and 
international Conventions, such as the Convention against Torture (1987). To fi ght against an 
illegitimate cause with illegitimate means does not result in a legitimate conclusion: we all 
know the proverb ‘two wrongs do not make a right’.

I   INTRODUCTION

Terrorism. In its very nature, terrorism is the material presence of fear in the mod-
ern world. It is a phenomenon that has dramatically changed the security environment 
worldwide, especially after the 11 September 2001 attacks on the United States – and 
acts  of terrorism are only becoming more increasingly frequent. In Australia, three acts 
of ‘modern terrorism’ occurred in 2014 and 2015 alone: the Endeavour Hills stabbings, 
the Sydney hostage crisis, and the Parramatta shooting. Terrorism has a very real and 
direct impact on human rights, particularly endangering the enjoyment of the right to 
life, liberty and physical integrity of victims.1 However, counter-terrorism strategies 
have attracted a signifi cant amount of criticism, despite their purpose and intention to 
reduce the threat of terrorism. This essay will examine a number of violations of human 
rights by counter-terrorism measures. As international efforts to combat terrorism have 
primarily focussed on cooperation between States, greater effort is required towards the 
effective protection of human rights as a crucial element in that cooperation. No topic 
has stimulated greater discussion about breaches of human rights than counter-terror-
ism. This essay will ultimately conclude that counter-terrorism practices adopted by 
states are becoming ‘one of the most serious threats we face in the world today’.2 Human 
rights are so fundamental that no circumstances can ever justify its breach, and trans-
parency and judicial oversight of counter-terrorism measures are of utmost importance. 

1 * Nancy Zhang, Bachelor of Laws and Bachelor of Science (Psychology) Student (The University of West-
ern Australia). Responsibility for the text lies with this author and all errors are hers alone.
 Offi ce of the United Nations, High Commissioner for Human Rights, Human Rights, Terrorism and Count-
er-terrorism Fact Sheet No. 32 (July 2008), p 1.
2  Susan Marks and Andrew Clapham, International Human Rights Lexicon, Oxford University Press, Oxford 
(2005), 345.
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A   Defi ning Terrorism

Terrorism is ‘commonly understood to refer to acts of violence that target civilians in 
pursuit of political or ideological aims,’3 and the acts are designed to cause terror.4 How-
ever, presently, there is no single, legally binding, universal defi nition of terrorism ad-
opted by the international community. Defi ning terrorism has been a complicated and 
controversial task, despite the United Nations’ attempts to develop a comprehensive 
defi nition. Divergences between States5 and the fact that the term is so politically – and 
emotionally – charged, has greatly inhibited the development of its defi nition.6 Never-
theless, the signifi cant impact on human rights by terrorist acts is undeniable.

B   Counter-terrorism

Terrorism is an international issue demanding global cooperation to combat it.  Re-
sponses to terrorism are broad in scope, and generally involve enhanced police powers, 
increased intelligence and surveillance activities, targeted laws and more permissive 
interrogation and detention policies. The term ‘counter-terrorism’, however, has a more 
restricted connotation, as being directed at terrorist acts. Counter-terrorism measures 
employed by States are directed at providing a safer and stronger security environment 
by combatting or preventing terrorism. But, it is often forgotten that they can impact 
on human rights just as greatly as acts of terrorism. Since 2001, States have adopted 
Security Council Resolution 1373 (2001) and have acted swiftly to reduce the threat of 
terrorism. This raises the question of whether States have acted too swiftly with serious 
consequences and breaches of human rights – and also, whether States have taken their 
obligations under human rights law seriously.

II   THE ‘WAR ON TERROR’

The phrase ‘war on terror’ was fi rst used by former President Bush in 2001.7 It origi-

3  Above n 1, p 5.
4  National Consortium for the Study of Terrorism and Responses to Terrorism, “Number of Terrorist At-
tacks, Fatalities”, Washington Post (online), 12 June 2009 <http://www.washingtonpost.com/wp-dyn/content/
graphic/2009/06/12/GR2009061200051.html>.
5  Carlos F Diaz-Paniagua, Negotiating Terrorism: The Negotiation Dynamics of Four UN Counter-terrorism 
Treaties, 1997–2005 (ProQuest Information and Learning Company, 2008), 208.
6  Bruce Hoffman, Inside Terrorism (Columbia University Press, 2006), 1–5.
7  Eric Schmitt and Thom Shanker, “U.S. Offi cials Retool Slogan for Terror War”, New York Times (online), 
26 July 2005 <http://www.nytimes.com/2005/07/26/politics/us-offi cials-retool-slogan-for-terror-war.html>.
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nally referred to the US-led international military campaign initiated in response to the 
September 11 attacks,8 targeted at destroying al-Qaeda and other militant Islamist or-
ganisations.9 The campaign was long and unsuccessful – and it failed to adhere to many 
of its international legal obligations. The investigations conducted and the prosecutions 
of terrorism suspects, as well as the treatment of terrorism suspects in custody, seriously 
contravened international human rights law.10 This is especially the case relating to those 
persons detained at the US military detention facility at Guantanamo Bay, Cuba, where 
most of the detainees are being held indefi nitely without charge.11

Criticism on the ‘War on Terror’ is primarily directed at its morality, effi ciency, and 
economics. Critics have strongly questioned the notion of a ‘war’ against ‘terrorism’, 
by contending that States and their governments have exploited the circumstances to 
pursue long-standing policy or military objectives,12 reduce civil liberties,13 and infringe 
upon human rights. In the United States, many prosecutions have failed to properly 
target terrorism suspects: at the time of investigation, the individuals targeted did not 
appear to be involved in terrorist activities or fi nancing terrorist groups.14 In 2013, Pres-
ident Obama announced that the United States has ceased pursuing the ‘War on Terror’, 
and has instead begun focussing on particular enemies to ‘dismantle specifi c networks 
of violent extremists’,15 rather than a tactic. However, this essay argues that this is mere-
ly a shift in focus: it does not detract from the fact that violations of human rights are 
still taking place and it is ultimately still a ‘war on terror’.

8  Wojtek Mackiewicz Wolfe, Winning the War of Words: Selling the War on Terror from Afghanistan to Iraq 
(Praeger Security International, 2008), 45.
9  Steve Schifferes, “US Names “Coalition of the Willing””, BBC News (online), 18 March 2003 <http://news.
bbc.co.uk/2/hi/americas/2862343.stm>.
10  Human Rights Watch, Illusion of Justice: Human Rights Abuses in US Terrorism Persecutions (Human 
Rights Watch Institute at Columbia Law School, July 2014), 1. 
11  Ibid, 1.
12  George Monbiot, “A Wilful Blindness” on George Monbiot, Monbiot (11 March 2003) <http://www.mon-
biot.com/2003/03/11/a-wilful-blindness/>.
13  Ryan Singel, “FBI Tried to Cover Patriot Act Abuses with Flawed, Retroactive Subpoenas, Audit Finds”, 
Wired Magazine (online), 3 March 2008 <http://www.wired.com/2008/03/fbi-tried-to-co/>.
14  Above n 1, 2. 
15  Paul D Shinkman, “Obama: “Global War on Terror” Is Over”, US News (online), 23 May 2013 <http://
www.usnews.com/news/articles/2013/05/23/obama-global-war-on-terror-is-over>.
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III   HUMAN RIGHTS

Human rights are generally recognised to be inalienable,16 fundamental rights, inher-
ently belonging to all human beings,17 regardless of nation, religion, language, location, 
ethnic origin or any other status.18 Human rights are universal,19 and apply all individ-
uals equally.20 The full range of human rights involves respect for, and protection of, 
civil, political, economic, social and cultural rights.21 International human rights law is 
enacted in international human rights treaties,22 including the International Covenant on 
Economic, Social and Cultural Rights (1976), and the International Covenant on Civil 
and Political Rights (1976) and its two Optional Protocols. There are also a number 
of other international treaties, such as the Convention against Torture (1987) and the 
Convention on the Elimination of All Forms of Racial Discrimination (1969). Further, 
customary international law may provide protection for human rights, such as non-re-
foulement. Relating to international terrorism, there are 18 international instruments 
within the framework of the United Nations system.

A   Human Rights and Counter-terrorism

Since the establishment of the Counter-Terrorism Committee (CTC) in 2001, count-
er-terrorism and human rights have attracted a great deal of interest.23 It is undisputed 
that States have the fundamental obligation to protect their citizens from terrorist at-
tacks by taking positive action, as ‘security of the individual is a basic human right’.24 
Yet, it is just as, if not more, important that States uphold their duty to ‘ensure that 
all counter-terrorism measures respect human rights [emphasis added]”.25 In Security 
Council Resolution 1456 (2003), the CTC declared that States must ensure that any 
counter-terrorism measures ‘comply with all [emphasis added] their obligations under 

16  Offi ce of the High Commissioner for Human Rights, What Are Human Rights, United Nations Human 
Rights <http://www.ohchr.org/en/issues/pages/whatarehumanrights.aspx>.
17  Ibid. 
18  Ibid. 
19  Ibid. 
20  Ibid.
21  Above n 1, 3.
22  Above n 1, 3.
23  Security Council Counter-Terrorism Committee, Protecting Human Rights While Countering Terrorism (10 
September 2015) United Nations <http://www.un.org/en/sc/ctc/rights.html>.
24  Above n 1, 1.
25  Human Rights Watch, Terrorism/Counterterrorism, Human Rights Watch <http://www.hrw.org/topic/ter-
rorism-counterterrorism>.
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international law’, particularly regarding human rights.26 States are obligated to secure 
fairness and due process in investigations and prosecutions, as well as proper humane 
treatment of those in custody.27

In modern times, the counter-terrorism measures adopted by States have often posed 
serious challenges to human rights and the rule of law.28 For example, some States have 
engaged in torture and other ill-treatment conduct to counter terrorism, encouraging 
disregard for legal and practical safeguards available to prevent torturous acts.29 Other 
States have directed and returned persons suspected of participating in terrorist activities 
to countries where they face a real risk of torture or other serious human rights abuse. 
Undoubtedly, this violates the international legal obligation of non-refoulement.30 
Further, other violations have included prolonged, incommunicado detention without 
judicial review and security measures that reduce the rights or freedoms of citizens 
and breach principles of non-discrimination. These measures, especially when taken 
together, have a highly detrimental effect on the rule of law, good governance and hu-
man rights – all of which are fundamental to being human. Finally, they are also coun-
terproductive to national and international efforts to combat and reduce terrorism acts 
and threats.31 Therefore, as States are pushed further into circumstances of urgency and 
desperation, responses by States have become increasingly extreme, even to the point 
where human rights law is continually breached.

B   The Right to Life, Liberty and Security

Everyone, including terrorism suspects, has the right to freedom from arbitrary deten-
tion and arrest.32 However, some measures adopted by some States have challenged this 
right. The relevant human rights procedures require: that detention – that is, deprivation 
of liberty – is based on lawful grounds and procedures; that detainees are informed 
of why they are in detention, especially the charges against them;33 and that they are 
provided with access to legal counsel.34 The right to freedom from arbitrary detention 
26  Security Council Res 1456, UN SCOR, 4688th mtg, UN Doc S/RES/1456 (20 January 2003) para 6. 
27  Above n 10, 1.
28  Above n 1, 1.
29  Ibid, 1.
30  Ibid, 1.
31  Above n 1, 1
32  International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 
171 (entered into force 23 March 1976), art 14.
33  UN Human Rights Committee, CCPR General Comment No. 8: Article 9 (Right to Liberty and Security of 
Persons) (30 June 1982) RefWorld <http://www.refworld.org/docid/4538840110.html>.
34  GA Res 43/173, UN GA, 76th mtg, UN Doc A/RES/43/173 (9 December 1998) principle 17.
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is non-derogable.35 However, since 2001, particularly controversial counter-terrorism 
measures have included: indefi nite, prolonged and/or incommunicable detention with-
out access to legal counsel or the judicial system; unacknowledged or concealed deten-
tion; and detention of children.36 

Denying access to the courts greatly threatens the legality and conditions of detention, 
which results in some detainees being subjected to torture and other ill-treatment. Fur-
ther, unacknowledged or concealed detentions encourage the occurrence of disappear-
ances and other serious human rights violations.37 At the US detention facility in Guan-
tanamo Bay, hundreds of detainees suffered through prolonged, indefi nite detention 
without trial or being charged with a crime, despite the United States Constitution pro-
scribing against such practices.38 These practices are unlawful pursuant to international 
human rights law, even during circumstances of emergency.  Further, some States have 
adopted the practice of ‘targeted killings’ directed to specifi c individuals, as an alterna-
tive to arresting and offering a fair trial to them. Amnesty International has criticised this 
practice, stating that it is a disproportionate use of force and that proper measures under 
the rule of law are neglected.39

1   Case Example: Right to Freedom from Ill-Treatment

Uzair Paracha, a Pakistani American, was subjected to abusive detention confi nement, 
prior to his conviction of providing material support to al-Qaeda in 2005. Prior to his 
trial, the US Federal Government transferred Paracha to solitary confi nement where he 
remained for almost two years, under a special administrative measure. His ability to 
contact other people was particularly restricted, on the basis of fabricated or exaggerated 
grounds. He has described the times when the guards took his blanket and clothes from 
him during the winter, and when they intentionally delivered food while he was praying, 
as they knew he could not talk during that time.40 It is important to remember that in 
some cases, the emotional and mental toll of solitary confi nement can interfere with the 

35  Above n 32, art 6.
36  United Nations Economic and Social Council, Promotion and Protection of Human Rights (7 February 
2005) UN Doc E/CN.4/2005/103, para [36].
37  Ibid, para [42].
38  Above n 10, 15.
39  Amnesty International, Torture and Ill-Treatment in the “War on Terror” (1 November 2005), ACT 
40/014/2005.
40  Letter from Uzair Paracha to Human Rights Watch, December 26, 2012.



Nancy Zhang

126  (2016) 1 Perth International Law Journal 120

defendant’s ability to prepare their defence or their judgement. 

C   The Right Not to be Subject to Torture and Similar Ill-Treatment

Everyone, including terrorism suspects, has the freedom from torture or cruel, inhumane 
or degrading treatment.41 Each State must take effective legislative, administrative, judi-
cial or other measures to prevent acts of torture within its jurisdiction.42 Broadly speak-
ing, torture is defi ned as acts intentionally infl icting severe pain or suffering for the 
purpose of obtaining information or a confession.43 Importantly, no circumstances what-
soever can justify acts of torture.44 This prohibition against torture is non-derogable,45 
based on the general consensus that torture and similar ill-treatment are immoral and 
impractical,46 and that it is a jus cogens norm. 47  However, some States have employed 
counter-terrorism policies and measures directed at circumventing this prohibition, 
which has greatly concerned the Special Rapporteur on Torture and other mandate hold-
ers. Examples include the interrogation techniques of Guantanamo Bay detainees adopt-
ed by the United States which consisted of prolonged periods of isolation, and exposure 
to extreme heat and cold and humiliation – all of which cause extreme suffering. In its 
defence, the United States has legally defi ned ‘torture’ as actions resulting in serious 
physical injury, such as organ failure. This threshold greatly exceeds that of the Conven-
tion against Torture. A United Kingdom judged has commented, that ‘America’s idea 
of what is torture… does not appear to coincide with that of most civilised nations’.48 
Further, Egypt has also been criticised for its failure to provide judicial oversight of its 
counter-terrorism procedures, which have resulted in arbitrary detention and torture of 
terrorist suspects.49

41  Above n 32, art 7 and 15.
42  Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, opened for 
signature 10 December 1984, 1465 UNTS 85 (entered into force 26 June 1987), art 2(1).
43  Above n 41, art 1(1).
44  Ibid, art 2(2).
45  Above n 32, art 7 and 4(2).
46  Above n 39.
47  Lani Virostko, Counter-terrorism and the Protection of Human Rights, Human Rights Council, 13th sess, 
Agenda Item 3, (8 March 2010) [7].
48  Richard Norton-Taylor and Suzanne Goldenberg, “Judge’s Anger at US Torture”, The Guardian (online), 
17 February 2006 <http://www.theguardian.com/uk/2006/feb/17/politics.world>.
49  United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection of 
human rights and fundamental freedoms while countering terrorism, A/HRC/13/37, UN GAOR, 13th sess, 
Agenda Item 3 (28 December 2009), [30].
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1   Evidence Obtained by Coercion

Evidence obtained by coercion is only one type of evidence that has raised great concern 
relating to the legitimacy of the defendant’s conviction, as it is prejudicial evidence that 
cannot be admitted.50  Particularly in terrorism cases in the United States, prosecutors 
have persistently introduced evidence that appears to have been obtained through coer-
cion – and the courts have accepted that evidence. Torture is as likely to produce false 
information as the truth, as those subjected to torture will make false admissions just to 
end the pain and suffering. Evidence obtained in this manner should be approached with 
great caution, due to its unreliable nature.51 In 2003, Abu Ali, a US citizen, was arrested 
during a mass arrest conducted by authorities in Saudi Arabia. He was detained for 20 
months without charge or access to legal counsel. During his detention, he was alleged-
ly interrogated and abused by Saudi Arabian offi cials, with cooperation from United 
States agents. Human rights organisations claim that Ali was subjected to extraordinary 
rendition and torture – and it was only until he stated he would cooperate, the torture 
stopped.52 If such breaches of human rights were allowed, it only undermines the prin-
ciple of counter-terrorism. The fact that he was convicted of providing material support 
to al-Qaeda does not justify the treatment he received.

2   Is there a Justifi cation for Torture?

Some people reason that the ultimate object of saving lives outweighs the right to not 
be subjected to torture. This argument is presented as a ‘ticking bomb’, where the de-
tained person knows where a bomb set to explode is located and how to diffuse it. The 
right to not be subjected to torture is a non-derogable right, which means torture is 
absolutely prohibited even in the ‘ticking bomb’ case. If torture were allowed in excep-
tional circumstances, then ‘the exception readily becomes state practice’. Also, diffi cult 
questions relating to the limits of the exception arises – for example, how imminent 
does the attack need to be to justify use of torture, and how much certainty about the 
detainee’s actually possessing the relevant knowledge is required? For example, prior 
to 1999, Israel had used torture, or what it called ‘moderate physical force’, justifi ed by 
the ‘ticking bomb’ scenario. However, Israeli security authorities were rarely successful 

50  Above n 32, art 14(3)(g).
51  Human Rights News, “The Legal Protection Against Torture”, Human Rights News (online), 1 June 2004 
<http://www.hrw.org/legacy/press/2001/11/TortureQandA.htm>.
52  United States of America v Ahmed Omar Abu Ali, 528 F.3d 210, 269 (4th Cir. 2008).
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at identifying the suspect with the particular knowledge. Rather, the authorities applied 
the scenario liberally to justify torturing almost every Palestinian detainee suspected to 
have any sort of information. 

D   The Right to Due Process and to a Fair Trial

Everyone, including terrorism suspects, is entitled to a fair hearing by an independent 
and impartial tribunal.53 This right requires that defendants have access to competent 
counsel and adequate time and resources to prepare their defence.54 Terrorism cases 
since September 2001 have raised serious concerns about the right to a fair trial. Guar-
anteeing this right and the right to due process is essential for ‘ensuring that counter-ter-
rorism measures are effective and respect the rule of law’. Further, other rights available 
to ‘all persons charged with criminal offences, including terrorism-related crimes, in-
clude the right to be presumed innocent, the right to a hearing with due guarantees and 
the right to have a conviction and sentence reviewed by a higher tribunal satisfying the 
same standards’.55

1   Case Example: Prejudicial Evidence

Prejudicial evidence, such as evidence obtained by coercion or evidence inaccurately 
representing the defendant as being involved in terrorism, violates the right to a fair 
trial. In a large number of terrorism cases, prosecutors have introduced evidence that 
should have been overruled by the courts, but was actually admitted. Terrorism at its 
every core is terrifying, with a purpose of instilling great fear in the general population. 
This is particularly controversial where jurors in terrorism trials already have that fear 
instilled within them, which would only increase if prejudicial evidence were admitted. 
As jurors’ objective judgements become skewed, the defendant’s right to a fair trial is 
denied as a result.56 

E   The Right to Privacy

Everyone, including terrorism suspects, has the right to not be subjected to arbitrary or 

53  Universal Declaration on Human Rights, GA Res 217A (III), UN GAOR, 3rd sess, 183rd plen mtg, UN Doc 
A/810 (10 December 1948), art 10.
54  Above n 10, 76. 
55  Above n 36, [44]. 
56  Above n 10, 76.
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unlawful interference with their privacy, and everyone has the right to legal protection 
against such interference.57 After September 2001, the United States enacted the Patriot 
Act (2001) – and since then, concerns have been raised regarding its extensive surveil-
lance techniques for combatting terrorism. Many of its provisions have been scrutinised 
as failing to provide proper judicial supervision and surveillance procedures that violate 
the right to privacy.58

IV   CONCLUSION

Since September 2001, at least 35,000 people have been convicted as terrorists world-
wide. The acts of terrorism have ranged from bombing public areas to blogging about 
a protest.59 In contrast, before September 2001, only a mere few hundred people were 
convicted of terrorist acts each year. This stark and dramatic increase of arrests and 
convictions, not only demonstrates that the global security environment has changed, 
but that there is greater potential for violations of international law to occur. The more 
people exposed to national and security authorities, the greater the risk of human rights 
violations. Therefore, adhering to human rights law through counter-terrorism measures 
has become more important than ever. States have exploited fears of terrorism and ter-
rorist attacks to engage in aggressive counter-terrorism measures. Such measures are 
masquerading as lawful measures – however, as addressed by this essay, many measures 
by some States are violating human rights laws. This apparent legitimacy of counter-ter-
rorism measures only increases the risk for unlawful State practices to become the norm 
and the occurrence of State crime. Further, States have typically enacted counter-terror-
ism laws targeted at non-violent activities, groups and individuals.60

Our freedom isn’t free. There is no denying that there has been, and continues to be, 
signifi cant human cost to certain counter-terrorism measures adopted by some States.61 
‘Respect for human rights and the rule of law [at all times] must be the bedrock of the 

57  Above n 32, art 17(1) and (2).
58  Above n 46, 12.
59  Martha Mendoza, “Rightly or Wrongly, Thousands Convicted of Terrorism Post-9/11”, NBC News (online), 
9 April 2011 <http://www.nbcnews.com/id/44389156/ns/us_news-9_11_ten_years_later/t/rightly-or-wrong-
ly-thousands-convicted-terrorism-post-/#.VhqpYBOqqko>.
60  Jade McCulloch, “A Critical Introduction to Counter Terrorism and State Crime”, International State Crime 
Initiative <http://statecrime.org/state-crime-research/a-critical-introduction-to-counter-terrorism-and-state-
crime/>.
61  Above n 10, 1.
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global fi ght against terrorism’.62 Democratic principles and values, especially the rule 
of law, are essential tools in the battle against terrorism. Terrorist suspects must be pro-
cessed pursuant to human rights and the rule of law. While States continually assert vi-
olations of human rights are necessary, evidence has shown otherwise: that it only exac-
erbates, rather than counters, the terrorist threat.63 Therefore, a thorough understanding 
of the complex relationship between human rights, terrorism and counter-terrorism is 
necessary.64 Accordingly, enforcing human rights obligations to both civilians and ter-
rorist suspects is essential to the fi ght against terrorism. The importance of maintaining 
the protection of human rights cannot be underestimated.

62  Above n 1, 2.
63  Above n 57.
64  Above n 1, 2.
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A CASE ANALYSIS OF SCAFOM INTERNATIONAL BV V 
LORRAINE TUBES S.A.S :  THE APPLICATION OF

ARTICLE 79 OF THE UNITED NATIONS CONVENTION 
ON  INTERNATIONAL SALE OF GOODS

TIAN DAI*
This paper discusses the contentious application of article 79 of the United Nations Conven-
tion on the International Sales of Goods (CISG) in the Belgian Court of Cassation case of 
Scafom International BV v Lorraine Tubes S.A.S. The case tackles the result of an unexpected 
steel price fl uctuation which severely interrupted the contractual equilibrium. The Supreme 
Court determined that the facts at hand amounted to hardship under article 79(1) of the CISG 
and referred to the UNIDROIT Principles of International Commercial Contracts to allow 
renegotiation of the price. This decision created an unprecedented interpretation of hardship 
within the CISG to mark the departure from insistent attitudes of pacta sunt servanda. The 
decision of the Supreme Court has been heavily criticised for importing domestic principles 
of hardship by extracting a gap in the CISG and implementing civil law remedies. This dis-
cussion combines the historical background of article 79 with real world insights into the 
steel market trade to challenge the legal reasoning of the court. The case also confi rms the 
persistent diffi culties arising from confl icting interpretations of the CISG between civil and 
common law countries operating within the same international legal framework.

I   INTRODUCTION

The highly controversial Belgian Court of Cassation decision in Scafom International 
BV v Lorrain Tubes S.A.S1 has created a scholarly divide regarding the interpretation, 
application and purpose of article 79 of the Convention on the Sales of Goods Act (CIS-
G).2 This paper will attempt to analyse the core issues of the judicial decision by the 
Belgian Court with reference to the extraction of hardship from article 79. The content 
of Article 79 governs exemptions from liability. The defi nition of hardship may vary 
according to domestic interpretations. For the purposes of this paper, hardship will be 
defi ned using Article 6.2.2 of the 2004 UNIDROIT principles as ‘the fundamental alter-
ation of the contract equilibrium.’3 As hardship is not specifi cally contained in article 79, 
this paper will analyse the drafting history of the CISG, the criteria of article 79, and the 

* Tian Shou Dai, Master of International Commercial Law Student (The University of Western Australia). 
Responsibility for the text lies with this author and all errors are hers alone.
1 Belgium 19 June 2009 Court of Cassation [Supreme Court] (Scafom International BV v Lorraine Tubes 
S.A.S.) available at <http://cisgw3.law.pace.edu/cases/090619b1.html>. 
2  Art 79, United Nations Convention on Contracts for the International Sale of Goods, (Apr. 11, 1980), 1489 
U.N.T.S. 3, 19 I.L.M. 671 hereinafter cited as the ‘CISG’. 
3  International Institute for the Unifi cation of Private Law (UNIDROIT) Principles 2004.
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gap-fi lling properties of the UNIDROIT Principles to determine whether the judgment 
of the Belgian court deviates from the standard character of the CISG and unconsciously 
refers to domestic principles of hardship remedies. The purpose of this paper is to con-
sider the departure of legal reasoning in the court’s decision with regard to the intention 
of the court in pursuing balance between the parties. 

II   FACTUAL BACKGROUND

The parties, Scafom International BV (the buyer) and Lorraine Tubes S.A.S. (the sell-
er), had concluded an agreement for the sale of steel tubes. After the conclusion of the 
contract, the cost of steel unexpectedly increased by 70% in 2004. As a result of the 
increase, the seller wanted to negotiate a higher contract price with the buyer due to 
the increase in costs. The buyer refused to negotiate and insisted delivery based on the 
original price. The initial court held that the facts were not considered an ‘impediment’ 
and article 79 did not apply. This decision was appealed by the seller. The Appellate 
Court held that the CISG did not govern the facts of the case and applied French law to 
overturn the initial judgment. The principle of good faith, as contained in article 1134 
of the French Civil Code4, was applied to give the parties the right to renegotiate the 
contract. The case was appealed again by the buyer to the Supreme Court (Belgium 
Court of Cassation).

On appeal, the Supreme Court held that the CISG specifi cally governs the facts of the 
case under article 79. The court implicitly included hardship in the CISG as the facts 
were determined to constitute an impediment under article 79. However, the CISG does 
not present a resolution to hardship as article 79 only excludes parties from claiming 
damages as a remedy. The court interpreted this exclusion as a ‘gap’ in the contract, 
which was to be fi lled by reference to article 7(2) of the CISG. In a controversial judg-
ment, the court decided to fi ll the gap with the UNIDROIT Principles for International 
Commercial Contracts and allow the parties to renegotiate the contract price.5 

4  Civil Code (France) art 1134 [Georges Rouhette & Anne R Berton trans, The French Civil Code (2004)]. 
5  Belgium 19 June 2009 Court of Cassation [Supreme Court] (Scafom International BV v Lorraine Tubes 
S.A.S.) available at <http://cisgw3.law.pace.edu/cases/090619b1.html>.
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III   HARDSHIP

This paper will fi rst examine the context of economic hardship within the CISG by 
reference to the drafting history and the criteria of article 79. The drafters of the conven-
tion excluded culturally associated terms6 in order to establish a compromise between 
different legal systems of liability exclusion. Article 79 was designed to establish a 
balance between the Anglo-American model of guaranteed contract performance and 
the principle of fault within European legal systems. Therefore, the provision refl ects an 
international character conferred on it in an attempt to avoid recourse through domestic 
law interpretation.7 

A   Drafting History and Purpose

By referring to the remedies of the UNIDROIT Principles, the Court of Cassation be-
came the fi rst court to signify the existence of hardship through market fl uctuations in 
the CISG.8 This decision is not regarded lightly in the academic community. Scholars 
who reject the existence of hardship specifi cally reference the drafting history of the 
provision as evidence against the court decision.9 Initially, article 79 was drafted to nar-
row the conditions of liability exclusion that arose from criticism surrounding article 74 
of the 1964 Uniform Law on International Sales. The 1964 provision was defi ned as ‘too 
readily’ excusing parties from performing the contract.10 Thus, a narrower interpretation 
was founded in the drafting of article 79 of the CISG. Furthermore, subsequent propos-
als to broaden the scope of article 79 were ultimately rejected. Originally, an express 
hardship provision was proposed to allow parties to claim avoidance or adjustment of a 
contract when facing unexpected ‘excessive damages’.11 Without detailed explanation, 
the committee decided to reject this proposal. Subsequently, a Norwegian proposal to 
broaden the application of article 79 was considered, in order to allow a temporary 

6  Bruno Zeller, ‘Article 79 Revisited’ (2010) 14 Vindobona Journal of International Commercial Law and 
Arbitration 151,153. 
7  Stoll &Gruber (cited in Zeller 153). 
8  Amalina Tajudin, ‘Scafom International BV v Lorrain tubes S.A.S: A Case Review of Changing Circum-
stances under the United Nations Convention on International Sale of Goods (CISG) of 1980’ (2014) 4(2) 
Juridical Tribune 211, 215. 
9  Harry Flechtner, ‘The Exemption Provision of the Sales Convention, Including Comments on “Hardship” 
Doctrine and the 19 June 2009 Decision of the Belgian Cassation Court’ (2011) 3 Belgrade Law Review 84, 
98. 
10  Alejandro M Garro, ‘Comparison between Provision of the CISG Regarding Exemption of Liability for 
Damages (art 79) and the Counterpart Provision of the UNIDROIT Principles (Art 7.1.7)’ (2005) IV9 avail-
able at <http://cisgw3.law.pace.edu/cisg/principles/uni79.html>.
11  Ibid IV10. 
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exemption from performing the contract to become permanent under unreasonable cir-
cumstances. However, French delegates raised concerns that this provision follows too 
closely with some domestic doctrines.12 As a result, the drafting history of article 79 may 
suggest an express rejection of ‘hardship.’  

However, the drafters did not provide conclusive reasoning for the rejection of the hard-
ship provision in the CISG. Bund argues that it is likely that the drafters could not 
decide upon the appropriate language for the hardship provision without necessarily dis-
regarding the inclusion of hardship in the CISG.13 In relation to the Norwegian proposal, 
the drafters were clearly focused on excluding terminology which resembled domestic 
principles. Whilst there is no specifi c conclusive evidence of hardship rejection within 
the drafting history,14 one cannot determine that there is the inclusion of hardship either.
 
The CISG Advisory Council Opinion No. 7 concludes that hardship is found within 
article 79(1) as an event that renders performance ‘excessively onerous’.15 As such, 
‘impediment’ is determined to be less strict than impossible to perform. The opinion 
provides that a party which fi nds itself in a situation of hardship may invoke hardship 
as an exemption from liability under article 79.16 This statement further supports the 
decision of the court if ‘in a situation of hardship under article 79, the court or arbitral 
tribunal may provide further relief consistent with the CISG and the general principles 
on which it is based.’17

Furthermore, Professor Garro specifi cally prefers hardship to be contained within article 
79 of the CISG in order to promote uniformity:

If it is accepted that a situation of unexpected and radically changed circumstances, in truly excep-
tional cases, deserves some legal response, then we are inclined to favour a broad interpretation of 
CISG article 79 that would pre-empt the application of a domestic rule on hardship.18 

12  Ibid IV11.  
13  Jennifer Bund, ‘Force Majeure Clauses; Drafting Advice for the CISG Practitioner’ (1998) 17 Journal of 
Law and Commerce 381, 393. 
14  Ibid. 
15  CISG-AC Opinion No. 7, Exemption of Liability for Damages under Article 79 of the CISG, Rapporteur: 
Professor Alejandro M. Garro, Columbia University School of Law, New York, N.Y., USA. Adopted by the 
CISG-AC at its 11th meeting in Wuhan, People’s Republic of China, on 12 October 2008, opinion 3.1 avail-
able at <http://www.cisg.law.pace.edu/cisg/CISG-AC-op7.html> 
16  Ibid.
17  Ibid opinion 3.2. 
18  Above n 10, IV13. 
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If it appears unreasonable for hardship to be ignored, Professor Garro encourages courts 
to apply international sales law and stay within the four corners of the CISG.19 The argu-
ment is based on the fear that without recourse to the CISG, courts will apply domestic 
laws of hardship which may prevent uniformity of application. Therefore, in order to 
unify the law, article 79 should be interpreted to include hardship within the confi nes of 
the CISG.20 

Nagy believes the proposal to include hardship in the CISG could lead to an excessive-
ly broad scope of exception resulting from confl icting interpretations of hardship and 
inconsistent decisions.21 In light of the liability exception provision, the specifi city of 
requirements completely contradicts the broad interpretation described within Opinion 
No. 7. In cases of unexpected and unforeseeable events, perhaps legal response should 
be governed by the use of international law instead of domestic law. However, what is 
preferable might not be realistic. The CISG rejects a fault-based approach to damages 
and focuses instead on strict liability. This principle is partly limited by the exception in 
article 79.22 However, the pacta sunt servanda principle requires performance of obliga-
tions to refl ect a strict liability approach.23 Based on the general conditions of the CISG, 
broadening the interpretation of article 79 may undermine the no-fault principles of the 
CISG.24 Article 79’s intention to narrow the scope of exclusion cannot be expanded in 
the event where one fi nds preferable. To base the broader interpretation of exception on 
convenience ignores the overall intention of article 79 and the exceptional standards in 
applying this provision. In reference to promoting uniformity, Professor Garro neglects 
to describe the unconscious effect of domestic legal backgrounds in court decisions. If 
hardship is contained within the CISG, court reasoning may be contained within the 
four corners of article 79, but the actual decisions passed down may not be uniform if 
domestic hardship laws of the court guide them. Scafom International BV is an obvious 
example of this non-uniform application based on homeward trends.25 This aspect of the 

19  Ibid IV 6
20  Ibid. 
21  Brandon Nagy, ‘Unreliable Excuses: How do Differing Persuasive Interpretations of CISG Article 79 Af-
fect its goal of Harmony?’ (2013) 26(2) New York International Law Review 20. 
22  Harry Flechtner, ‘Article 79 of the United Nations Convention on Contracts for the International Sale of 
Goods (CISG) as Rorschach Test: The Homeward Trend and Exemption for Delivering Non-Conforming 
Goods’ (2007) 19(1) Pace International Law Review 29, 33. 
23  Carolina Arroyo, ‘Change of Circumstances under the CISG (Master thesis, Bucerius Law School, 2012) 1. 
24  Above n 22, 34. 
25  Above n 9, 99. 
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case will be discussed in later sections of the paper.  

B   Criteria

The criteria for liability exemptions under article 79 are extensive.26 This may explain 
the absence of application in prior cases.27 Depending on the interpretation of the arti-
cle, the standards following ‘impediment’ centre on three key factors. The fi rst criterion 
requires the impediment be beyond the control of the party. The second necessitates 
that the party could not have reasonably accounted for the impediment; and thirdly, the 
parties could not have reasonably expected to overcome it or its consequences.28 There 
is unanimous agreement that the criterion of article 79 is strict. However, there are con-
fl icting opinions regarding the boundaries of ‘impediment’ and whether hardship fi ts 
within ‘impediment’.29

Under the UNIDROIT Principles, hardship is defi ned to provide relief even if the party’s 
performance remains possible. This is when post-contract developments fundamentally 
affect the equilibrium of the contract. In particular, economic problems constitutes as 
hardship if the cost of performance has increased under article 6.2.2 of the UNIDROIT 
Principles.30 The relief expected from hardship is the requirement that the parties rene-
gotiate the terms of the contract to restore the original contractual equilibrium. If this 
fails, the court may adapt or terminate the contract without the explicit consent of the 
parties.31 Referring back to Scafom International BV, the Supreme Court have applied 
the relief methods provided in the UNIDROIT Principles, as article 79 does not allow 
for renegotiation of the contract. 

The criteria of hardship defi ned in article 6.2.2 partly refl ects the criteria set out in the 
CISG with reference to article 6.2.2(b) ‘the events could not reasonably have been taken 
into account by the disadvantaged party at the time of the conclusion of the contract’ and 
(c) ‘the events are beyond the control of the disadvantaged party.’32 
In Scafom International BV, the impediment could not be in control of the disadvan-

26  Ibid 86. 
27  Above n 21, 6. 
28  Above n 6, 153. 
29  Above n 21, 27. 
30  Art 6.2.2 UNIDROIT Principles 2004. 
31  Art 6.2.3 UNIDROIT Principles 2004.
32 Art 6.2.2 UNIDROIT Principles 2004. 
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taged party as steel prices fl uctuate according to market changes in the economy. In 
addition, the direct effect on steel tubing costs cannot be avoided once the price of raw 
steel increases. For the sake of discussion, these standards of article 79 will not be de-
bated in terms of the facts of the case.

The more controversial criteria lie with the requirement that a party claiming the exemp-
tion could not have reasonably expected the impediment and could not have mitigated 
the consequences of the impediment. The narrow interpretation may suggest that all 
areas of risk are foreseeable, but this eliminates the effect of article 79. If parties were to 
foresee all risks, then any impediment would not constitute the application of article 79. 
Therefore, a limit of foreseeability may exist for steel traders as well as the standard of 
risk aversion procedures that parties should perform.  

C   Market Fluctuations

Traders must be aware that risks always exist within the sphere of international trans-
actions, which includes, but is not limited to, market fl uctuations. A common theme 
surrounding article 79 is that market fl uctuations are specifi cally excluded as an imped-
iment because these risks occur in any normal international sale.33 Therefore, market 
fl uctuations may fall within the scope of hardship instead of impediment, which may 
automatically exclude this factor from the CISG. In particular, those trading within the 
commodity market must recognise the potential for a greater possibility of price fl uc-
tuation. 

Previously, market fl uctuations and the application of article 79 in cases of exemption 
were non-existent.34 For example, the Arbitration Case 11/1996 under the Arbitration 
Tribunal of Bulgarian Chamber of Commerce and Industry (Steel Rope Case) specif-
ically excluded market fl uctuations as an impediment under article 79. The judgment 
provided that, 

the buyer’s reasons for asking to stop the delivery did not meet the requirements of Art. 79 CISG 
on exemption from liability for failure to perform. The buyer had alleged a negative development 
in the market situation, problems with the storage of the goods, revaluation of the currency of pay-

33  Above n 15, Comment 39. 
34  Ingeborg Schwenzer, ‘Force Majeure and Hardship in International Sales Contract’ (2008) 39 Victoria U. 
Wellington Law Review 709, 716. 
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ment and a decrease of trade volume in the construction industry. Such events were to be consid-
ered part of the buyer’s commercial risk and were thus not impediments amounting to exemption 
(force majeure). On the contrary, they could have been reasonably expected by the buyer upon 
conclusion of the contract.35 

The court found that market fl uctuations for steel products were foreseeable, and the 
negative market development did not suffi ciently qualify as an impediment under the 
CISG.36Scafom International BV was the fi rst case which categorised market fl uctua-
tions as an impediment under article 79.37 

1   A Broader Interpretation of Market Fluctuations?

In regards to the criteria of article 79, could all market fl uctuations be categorised as 
foreseeable and thus, excluded as an impediment? Although there is certainly an expec-
tation of traders to recognise the risks of trade, the more realistic scope of foreseeability 
may require limitation even in regards to market fl uctuations. This will require analys-
ing the severity of the fl uctuation in regards to foreseeability and determine a limit to 
the percentage change in price. Broadening the approach further may include setting a 
standard of foreseeability in relation to the causation of the fl uctuation with regard to the 
degree of severity and timeliness. To provide a hypothetical example, a highly unlikely 
and unforeseeable event may constitute the sudden closure of all mining projects result-
ing in highly infl ated commodity prices. Under the broader approach, this improbable 
situation may satisfy the criteria of article 79. However, applying the broader criteria to 
the facts of Scafom International BV may prove more diffi cult. For clarifi cation on the 
criteria of article 79, it is useful to briefl y evaluate the foreseeability of the steel price 
changes before and during the events of Scafom International BV.  From 1996-2012, 
the change of monthly steel wire-rod prices were usually below the 10% mark.38 How-
ever, between March 2004 and April 2004, the striking exception of an 83.3% increase 
indicated a highly irregular rate of growth.39 According to the statistics of steel wire-rod 
prices, the second highest increase was 22% which is less than four times the amount of 
the increase experienced between March 2004 and April 2004. With reference to the sta-

35  Bulgaria 12 February 1998 Arbitration Case 11/1996 (Steel ropes case) available at <http://www.unilex.
info/case.cfm?id=420>.  
36  Ibid.  
37  Above n 8, 215. 
38  Index Mundi, Steel Wire Rod Monthly Price, <http://www.indexmundi.com/commodities/?commodi-
ty=steel-wire-rod&months=240>.
39  Ibid. 
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tistics of growth trends, estimation would reveal that the severity of increase was com-
pletely unexpected and unforeseeable.40 Although not necessarily the same type of steel 
as in Scafom International BV, the rise of all steel prices will vaguely coincide with each 
other. Therefore, there must be a direct link between the 83.3% increase experienced 
in 2004 and the 70% increase experienced when the seller was forced to recalculate its 
price in the same year.    

Scholars themselves debate the severity of price change in international markets. In 
particular, most decisions dealing with hardship under article 79 have rejected the no-
tion that a price increase or decrease of 100% would constitute an impediment under 
article 79.41 In addition, international markets are confronted with higher standards as 
the parties naturally associate more risk in international transactions.42 As a result of this 
additional risk, market fl uctuations must be set at a higher point. For example, Schwen-
zer suggests implementing a standard rate between 150% and 200%.43 However, the 
reality of a price increase of 150-200% appears very unlikely given the history of steel 
price trends. This statement is supported by the transformation of the steel industry in 
2004 resulting from a price increase which did not yet meet the 100% mark.44 Therefore, 
the court in Scafom International BV may have interpreted that the severity of the price 
increase could not have been foreseeable by the parties to satisfy the criteria of article 
79. Clearly, this approach broadens the defi nition of ‘impediment’ if market fl uctuations 
may be governed by article 79 of the CISG. 

However, analysis of the fl uctuation reveals the correlation between the growth of Chi-
nese demand and the increase in steel prices. 45 Steel traders should be aware of for-
eign consumer demands and attempt to mitigate the effects of the rising price before 
the sudden surge. In order to avoid the consequences of the impediment, a reasonable 
person may request the inclusion of a price renegotiation clause. Due to the reasonable 
expectations of continued Chinese growth, a renegotiation contract may be expected in 
all cases of steel transaction. Despite a sudden surge of prices, historical fl uctuation of 
steel prices should have warned traders to protect against these effects. In addition, the 

40  Ibid.  
41  Above n 34, 716. 
42  Ibid. 
43  Ibid 717. 
44  Adam Robert, ‘Reasons for Steel Price Increases and Impact on the Agricultural Machinery Industry’ 
(2006) 18 Agricultural Engineering International 1. 
45  Ibid 2. 
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inclusion of a renegotiation clause is less time-consuming and costly than the fi nancial 
burden of litigation or the uneconomic obligations of the seller party if the prices rise. In 
a contract for the purchase of steel, traders should have an extensive knowledge of the 
steel industry. Thus, it is more plausible for the contracting parties themselves to deter-
mine what clauses must be included and be held to their original contracts. Both parties 
will benefi t by including a hardship clause in their contracts to mitigate the potential for 
costly litigation and risk of price fl uctuations.46 In light of the sudden and drastic change 
in price, the preceding fl uctuations in steel prices and emerging growth of China indi-
cates that in this case, it may be negligent to exclude a renegotiation clause. As Zeller 
restates, ‘the meaning of art 79 CISG cannot be that it lends a helping hand to a party 
that because of its own negligence did not provide for this situation in its contract.’47 
However, this case may require additional expertise to fully comprehend the degree of 
severity and the accurate foreseeability of the price increase as many of the steel fore-
casts severely under-estimated the 2004 price change.48 

The practical effects of a renegotiation clause would technically remedy the situation. 
However, one might question the purpose of article 79 if cases were not governed by 
additional clauses or by the CISG provision. Excluding market hardship in the CISG 
would mean that with the clause, article 79 would become redundant and without the 
clause; the buyers should have reasonably expected to include a clause so article 79 
would still not be applied. This approach would mean that parties could not rely on 
article 79 for liability exception if they exclude a price renegotiation clause to counter 
the risk of price fl uctuations. Given the economic history of steel price rates, the sud-
den increase may not have been foreseeable. However, in consideration of the external 
growth in steel demand from foreign markets and the assumption of trader experience, 
the determination of marked-based exceptions is not backed with credibility and cannot 
be justifi ed in the manner that was reasoned in Scafom International BV. 

IV   A GAP WITHIN ARTICLE 79?

The next section will examine the suggested ‘gap’ within article 79 of the CISG. In the 
context of Scafom International BV, the gap refl ected the absence of a hardship reme-

46  Catherine Kessedjian, ‘Competing Approaches to Force Majeure and Hardship’ (2005) 25 International 
Review of Law and Economics 415,419.  
47  Above n 6, 158.
48  Above n 44, 4. 
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dy.49 In this case, renegotiation of price was non-existent in the CISG. The court based 
their reasoning on article 7(2) of the CISG to remedy matters which are not settled in 
the CISG with the general principles or rules of private international law.50 According 
to Zeller, article 79 does not present a gap as the conditions of hardship are not incorpo-
rated within the provision.51 Fletcher elaborates further by suggesting that international 
sales law cannot succeed its purpose of achieving uniformity if the court applies domes-
tic law under the guise of a gap-fi ller. Courts cannot extract a gap to the convenience 
of the judgment if a particular remedy is not specifi ed in the CISG. The UNIDROIT 
Principles are not a duplication of the standards in the article 79 of the CISG. Court 
judgements relying on these Principles may result in inconsistent decisions based on 
domestic approaches.52 

A   The UNIDROIT Principles

A major controversy surrounding Scafom International BV is the court reference to the 
UNIDROIT Principles in order to fi ll a determined gap in the CISG.53 The purpose of 
the UNIDROIT Principles is debated in regards to their gap-fi lling properties. Bund 
suggests that a court may refer to the UNIDROIT Principles when the CISG does not 
resolve the issue as this is deemed preferable than resorting to domestic law.54 The UNI-
DROIT Principles can serve a gap-fi lling purpose to answer unresolved questions that 
fall within the scope of the CISG.55 As such, the hardship provision may be incorporated 
through the UNIDROIT Principles as the CISG does not address hardship remedies. The 
UNIDROIT Principles are thought to provide a uniform solution to the gap due to its 
international character as opposed to incorporating domestic hardship laws. However, 
the UNIDROIT Principles are derived from sources of law around the world and remain 
external to the CISG. The CISG was drafted as an internationally recognised source of 
sales law, unlike the UNIDROIT Principles, which draw from international contract 
law.56 In addition, economic hardship is not contained within the CISG, and thus the 

49  Above n 9, 97. 
50  Belgium 19 June 2009 Court of Cassation [Supreme Court] (Scafom International BV v Lorraine Tubes 
S.A.S.) available at <http://cisgw3.law.pace.edu/cases/090619b1.html>.
Art 7(2) CISG
51  Above n 6, 160. 
52  Above n 9, 100. 
53  Above n 8, 215-217. 
54  Above n 13, 392. 
55  Ibid 392. 
56  Above n 9, 95-96. 
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hardship provision within the UNIDROIT Principles is not aligned with the concepts 
contained in the CISG.57 It is generally recognised that the UNIDROIT Principle can be 
used to interpret common principles of the CISG, but because hardship is not contained 
within article 79,  the UNIDROIT Principles cannot be used to interpret this provision. 

58 Therefore, without the common general principle of hardship, referring to the UNI-
DROIT Principles would be tantamount to importing domestic laws.59

For the purpose of this discussion, if hardship were to be contained in article 79, would 
recourse to the UNIDROIT Principles be suitable in the Scafom International BV? This 
argument is diminished as the specifi c provision within the UNIDROIT Principles was 
drafted to refl ect the civil law hardship doctrine and allow renegotiation or adjustment 
of a contract.60 Therefore, although the UNIDROIT Principles are generally internation-
al in nature, their specifi c provisions are gathered from domestic principles. Referencing 
the UNIDROIT provisions of hardship is the equivalent of referencing their own do-
mestic civil laws which ignores the purpose of article 79 to provide a balance between 
the civil and common law traditions. Civil law approaches should not be imposed on 
non-civil law jurisdictions in an international context.61 In this case, regard for uniformi-
ty and article 7(1)’s promotion of the CISG’s international character may be diminished 
by the homeward trend approach of courts.62 

B   A Tendency to Read Article 79 through the Lens of Domestic Law

Professor Honnold has stated that ‘Article 79 may be the least successful part of the 
half-century work towards international uniformity.’63 Previous courts and tribunals 
have not provided adequate guidelines as to when the requirements of article 79 have 
been met. They merely state that the conditions of article 79 have not been satisfi ed 
without providing further details.64 As such, article 79 might be interpreted and applied 
with court discretion.65 Due to the varied interpretation of article 79, the provision fails 

57  Above n 46, 419-420. 
58 Above n 6,160
59  Ibid.  
60 Above n 9, 97.
61  Ibid.  
62 Art 7(1) CISG.
63  Honnold cited in Flechtner, above n 9, 85. 
64  Above n 15, comment 4. 
65  Ibid comment 5. 
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to accurately explain the exact conditions for limited liability and impediment to per-
formance. Without knowledge of the drafting history and preceding cases, the provision 
can be guided by domestic principles of exceptions. The temptation of a ‘homeward 
trend’ is argued to be prevalent in the application of article 79.66 

In contrast to this argument, The Advisory Council Opinion reports that, 

The decisions reported to date do not bear out concerns that courts or arbitral tribunals might be too 
readily excuse a party to perform (…) or that some courts would rely too much on their domestic 

legal system concepts of force majeure and hardship with resulting diverting interpretations67

Although accurate in respects to events prior to 2009, Scafom International BV has now 
highlighted the potential for homeward trends in article 79.  

Despite determined efforts to provide a uniform approach through referencing an in-
ternationally recognised source of guidance, the educational training and deep-rooted 
thought patterns of judges can unconsciously affect judicial decisions.68 In Scafom Inter-
national BV, the divide between the civil and common law approach can be refl ected in 
the interpretation of article 79. The practice of homeward trends notably contradicts the 
CISG’s promotion of its international character referenced in article 7(1) of the CISG.69 

V   GOOD FAITH

For the sake of argument, some scholars have touched on the topic of good faith in 
reference to article 79 and the remedy to renegotiate. The suggestion is based on the 
duty of good faith to renegotiate.70 This duty is considered to be governed under article 
7(1) of the CISG. In this instance, there is no reference to article 79 of the CISG as the 
remedies do not expressly provide for renegotiation. Whether good faith is interpreted 
as a general principle and whether renegotiation is defi ned within good faith is debat-
able. However, the adherence to renegotiation can be based on the overall pursuit for 

66  Above n 6, 152.
67  Above n 15, comment 3.
68  Above n 9, 100. 
69  Art 7(1) CISG. 
70  Anna Veneziano, ‘UNIDROIT Principles and CISG: Change of Circumstances and Duty to Renegotiate 
According to the Belgian Supreme Court’ (2010) 15 Unif. L. Rev 137, 143.
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fairness and intention of the court to remedy the disturbance of the contractual balance.71 
Regard must be given to the court in respect of this line of reasoning.  Despite shirking 
commercial sense in regards to excluding a renegotiation clause, there is reason to argue 
that the court’s intention of balancing equilibrium is not mistaken despite the deviation 
of legal reasoning in their decision. Arroyo argues that in order to consider fairness and 
equity, the CISG should be fl exible enough to propose a solution to rebalance the con-
tract in consideration of the facts and the underlying principles of the convention.72 For 
example, scholars have concluded that one may infer from the obligation to interpret 
the CISG in good faith, a duty to renegotiate the terms of the contract with the desire 
to restore the contractual balance.73 In addition, although the CISG may not govern 
hardship, both the UNIDROIT Principles and CISG govern good faith. On the basis of 
a common general principle, reference to article 1.7 of the UNIDROIT Principles on 
good faith may recognise the existence of a right to renegotiate in the CISG.74 Although 
defi ning renegotiation as a duty to act in good faith can be criticised, as circumstances 
of hardship do not indicate either party has acted in bad faith, both parties may simply 
be victims of circumstance. This remedy cannot be forced upon a party as renegotiation 
must be mutually accepted.75 If renegotiation fails, the court must then adapt the contract 
without the consent of parties. 76 This action can potentially erode party autonomy in 
international sales law.

VI   CONCLUSION

The consequences of the case have sparked criticism surrounding article 79’s broad 
interpretation and reference to domestic trends. Such consequences of the case may be 
argued to affect the interpretations of article 79 and pave a road to non-uniform applica-
tion in future cases. However, the case does not present a binding precedent to be strictly 
followed by succeeding court cases.77 The non-uniform consequences of the case may 

71  Belgium 19 June 2009 Court of Cassation [Decision of the Supreme Court] (Scafom International BV v 
Lorraine Tubes S.A.S.) available at <http://cisgw3.law.pace.edu/cases/090619b1.html>. 
72  Above n 23, 45. 
73  Above n 15, comment 40. 
74  Above n 70, 151. 
Art 1.7 (good faith and faith dealing) UNIDROIT Principles 2004. 
75  Above n 34, 723.
76  Harry Flechtner, ‘Issues Relating to Exemption (“Force Majeure”) under Article 79 of the United Nations 
Convention on Contracts for the International Sale of Goods (“CISG”), (2008) Legal Studies Research Paper 
Series Working Paper No. 208-08, 7-9.
77  Above n 21, 36. 
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not be severe if courts refuse to acknowledge the decisions of the Court of Cassation. 
The existence of non-uniform problems in article 79 does not originate from Scafom 
International BV, but from the interpretation of article 79 itself. As such, Scafom Inter-
national BV is the fi rst case to publicly represent the reality of this issue. 

In view of the black letter of the law and the interpretation of article 79, the Court of 
Cassation abided by a ruling that was completely inconsistent with the intention of the 
CISG. The inclusion of hardship contradicts the drafting purpose of the CISG and can-
not be applied on the mere basis of convenience. If market fl uctuations were expanded 
as an impediment depending on the severity of price and causation, the facts of the case 
still do not present convincing arguments to apply article 79. In the context of 2004, we 
would reasonably expect a steel trader to draft a renegotiation clause during the period 
of Chinese growth. In addition, the court’s determination of a gap correlates with the 
forced inclusion of a domestic civil law provision of hardship which is refl ected in arti-
cle 6.2.2 of the UNIDROIT Principles, implying an unconscious effort towards a home-
ward trend. In light of the unexpected price increase, the obligation to perform presents 
such an uneconomic position which may discourage international trade and disturb the 
purpose of the law to provide a safeguard within the sphere of international business. 
Therefore, to rebalance the dismantled contractual equilibrium rests on the conduct of 
the courts to provide a platform for fairness. The remaining conclusion is that the hon-
ourable intention behind the decision is not refl ected in the insuffi cient legal reasoning 
of the Court of Cassation. 
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